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BOOK CRITIQUES
EXCLUSIONARY ZONING: LAND USE REGULATION AND
HOUSING IN THE 1970's by RIcHARD F. BABCOCK AND FRED P. BosSELMAN. New York: Praeger. Chapter notes. 1973. Pp. xii + 210.
$15.00 cloth.
PatrickArnold*
The development of zoning law in the United States during the first
half of this century has resulted in a pattern of local land use controls
which exclude or inhibit the introduction of low or moderate-income
housing into the local community. These controls, created to promote
the health, safety, and welfare of the residents of each local community,
are insensitive to the needs of many who might wish to reside there.
In addition, it has become questionable whether controls such as minimum lot area per dwelling unit and floor area ratio can be justified as
valid exercises of the police power when their relationship to health,
safety, and welfare is dubious at best. If the provisions of municipal
zoning codes do not directly prohibit the introduction of low or moderate-income housing, then the complexity of compliance and the frequency of biased administration often result in the de facto exclusion
of high density housing. The authors suggest that local housing policy
be established by state or regional agencies with the power to pre-empt
any local attempt to unreasonably control the development of housing
within the community.
After a 'brief, but thorough, review of the evolution and present status
of land use controls as they relate to the development of housing
throughout the United States, the authors present a solid argument for
state reclamation of those powers delegated to municipal governments
which have tended to prohibit or severely inhibit the development and
implementation of a fair housing policy. Messrs. Babcock and Bosselman argue that a fair housing policy, representing the interests of a metropolitan area as a whole, and taking present and future residents into
account, should be developed at the regional or state level.
The authors' style is concise and to the point leaving no doubt as to
their position on any issue raised by their work. This book was written
* City Planner, Chicago Department of Development & Planning, Zoning Division. B.S., J.D., Loyola University (Chicago).
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pursuant to a federal research grant which may or may not have influenced the degree of emphasis placed upon those policies of the Nixon
Administration supporting the arguments advanced therein.
Precise
documentation of references has been accomplished by a comprehensive
system of footnotes conveniently placed at the end of each chapter.
In presenting an overview of the relationship between land use regulation and housing, and pointing out the inherent problems resulting
from this relationship, the book will serve as an excellent source of background material for persons charged with the development and administration of a system of land use controls as they specifically relate to
the creation of housing opportunities. This book should be well received in the disciplines of political science and planning as it is not so
couched in legal terminology and argument as to require that the reader
be familiar with many legal principles.
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THE AMERICAN MEDICAL MACHINE by ABRAHAM RIBICOFF WITH
PAUL DANACEAU. New York: Harper & Row. Index. 1973. Pp. xii
± 212. $1.25 paper.
MEDICOLEGAL FORMS WITH LEGAL ANALYSIS by THE OFFICE
OF THE GENERAL COUNSEL/AMERICAN MEDICAL ASSOCIATION.

Chicago:

American Medical Association. Page notes each section; forms; table of
contents. 1973. Pp. vii + 119. $1.00 paper.
Thomas B. Baffes, M.D.*

This review undertakes to examine two volumes, each dealing with
the medical profession.

Senator Ribicoff's The American Medical

Machine, is a work of broad appeal, with value to doctors, lawyers, and
the public at large. The second volume examined herein, Medicolegal
Forms, is a more specialized work, designed primarily for the medical
practitioner.
THE AMERICAN MEDICAL MACHINE

Senator Ribicoff wrote this book to demonstrate some of the social
problems he has noted concerning the delivery of medical care to the
American people. As a practicing physician and a medical school
teacher, I was shocked and distressed by this book. I opened a small
paperback volume and read over 200 pages of continuous criticism and
vituperation that represents the chronic rage and frustration of a United
States Senator who has struggled with an elusive problem-the health
care delivery system of this country. However, the fact that this text
was written by a legislator who is knowledgeable and experienced in this
field made it significant, so I curbed my natural reaction to the harsh
words and tried to glean the legitimate complaints that were locked
within them. I learned a great deal. I suspect that the book describes
the feelings of enough of our citizens to make it mandatory reading for
all of us who are directly or indirectly concerned with the American
health care system. I was not surprised that the text offered no concrete solutions to the health care problems; those solutions are difficult
to come by and still need development. The primary value of the book,
* Professor and Chairman, Department of Surgery, Chicago Medical School,
University of Health Sciences. B.S., M.D., Tulane University. Dr. Baffes is a J.D.
candidate at DePaul University College of Law and is a member of many medical
societies as well as the author of numerous articles on medicine and surgery.
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however, is in its florid description of a raging sociological epidemic-the
maldistribution of 'health care and its steadily increasing cost to the
consumer (better known as the patient). To health care professionals,
the book may provide some understanding of the bewildering events
about to occur in the health field. The physician who may wonder
why new regulatory medical legislation has come into being; the hospital
corporate official who is distressed by the new emphasis on hospital
fiscal control and accountability; the "affluent" taxpayer who may wake
up to find medical care less available to him than before, while he is
expected to pay added taxes for providing more care to the poor; the
insurance company that is coerced into providing more comprehensive
health coverage at lower costs; the hospital patient who suddenly is
told he will only be reimbursed for a prescribed number of hospital
days for a given illness; the community that finds that it must participate
in extensive home, ambulatory, or outpatient care rather than in an extended hospital care program; the medical school that is asked to produce more doctors with less financial support; the medical student who
finds that, in order to obtain a medical education, he 'has to assure
professional service after 'graduation to a depressed area for a specified
time-all these will find the roots of their distressing problems in these
pages, described with eloquence and scientific accuracy. I do not wish
to detract from the impact of this book by using my own words where
they might constitute rebuttal. Therefore, I will quote generously from
the text.
GeneralComments for Patients and Physicians
This book is patient-oriented. It seeks to explain to the medical profession why patients are angry and frustrated and to explain to patients
that there are very real and legitimate problems that doctors and hospitals
face as well. All too often we take the easy way out of a tough problem
by dealing in stereotypes ....
1

The author attempts to set his comments and observations in their proper
perspective:
Though there is a strong critical tone to this book, this should not be
interpreted as damning all of medicine or implying there is no possibility
for improvement or reform. In its best sense, criticism is a form of analy-

sis, not name-calling. It allows us to be specific about our complaints and
the problems we seek to correct. And frequently criticism is most useful
at precisely the moment when there is the hope and the prospect of
change.2
1. RIBIcoFF at 8 (1972).
2. Id. at 9 (emphasis added).
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The author then goes on to say that he hopes that our nation has
reached the point where there can be a concerted joint attempt by
people in and out of the health field to correct the inequities in our
medical care system. He feels that there are many practicing physicians, as well as those young men just graduating from medical school
today, who "form 'a nucleus within the medical profession that wants
change as much as any critic on the outside."'8 He takes major issue with
those who fail to recognize a need for change; those who claim that a given
case that illustrates the inequities is unusual or that the judgment of the
complainant or his family cannot be trusted because they are too emotionally involved:
That argument is unacceptable. Of course the patient and his family
are emotionally involved. Could anyone seriously expect it to be otherwise? Besides, the entire purpose of medicine, the whole ethic of medicine, is that the only important number is number one. .

.

. When that

one patient doesn't count, when he can be written off, when his views can
be discounted for whatever reason, when a problem exists that does not
result in some serious introspection on the part of a hospital or a doctor
because it is "only one case," then medicine is in serious trouble as a pro4
fession. And so are those of us who are patients.

The two major problems facing the health field are the spiralling cost
of medical care and its maldistribution. It is not readily available to the
public, and illness frequently brings serious economic problems.
All any patient really wants is some assurance that he will find a doctor when he needs one, that he will receive high-quality care at a cost
he can afford, that his rights as a consumer will be respected, and that
none of this will depend on his job, his income, his neighborhood, or the
color of his skin.5

The problem is capable of being expressed in very frank economic
terms:
[Flor millions of Americans, the symbol of medical care inthe 1970's
is not the Red Cross, the Blue Cross, or the physician's insignia. It is
the dollar sign. It is also the doctor shortage, crowded facilities and the
devastating medical needs of the poor.
Even when they can afford a doctor, many people cannot find one. Nobody has kept count of how many thousands of towns, small communities
and neighborhoods have no doctor ... 6

The doctor shortage is pressing in more than simple numbers:
What . . . most . . . communities are feeling is not just the pressure
of an overall doctor shortage . . . but the shortage of a particular kind

3.
4.
5.
6.

Id.
Id.at 8.
ld. at 23.
Id.at 13-14.
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of doctor, the internist, pediatrician, and family practitioner who offers
what has come to be known as "primary care." He is the key to it all,
the heart of the modem medical care system. He is the man you automatically turn to when you are sick, who takes you in, hears your story,
diagnoses your illness, treats you when he can, or guides you through the
often bewildering maze of specialty medicine when you need something
7
else. He is part physician, part confidant, and part psychiatrist.

As with most social problems, it is the poor who suffer the most:
In the absence of doctors, they turn to the most beseiged medical facilities in the country: the overcrowded, understaffed, and underfinanced municipal hospitals . . . Emergency-room waits of five to six hours are
normal, and fourteen-hour waits are not entirely uncommon. Even when
the care comes, it often lacks any personal touch or sense of continuity. 8

With rare perception, the author recognizes some of the factors that
have operated to produce the shortage of primary care physicians:
Mhe more specialized American medicine became, the less attractive
medical students and physicians found primary care and family practice.
People who chose this less dramatic career line were viewed, and often
still are, as medicine's second-class citizens, unable to make the grade in
the more "challenging" fields, not bold enough for surgery or brilliant
enough for research. 9

With increasing specialization, the shortage has become aggravated as
doctors tend to perceive themselves as "ordinary" professionals:
More and more physicians are becoming sensitive to the hours they work,
especially when they look around them and see that, among physicians,
divorce and heart disease are increasing, while the rest of society is emphasizing leisure time and heading toward a thirty-five-hour work week.
Physicians who leave their offices in the community for academic or hospital-based medicine frequently seek more "interesting" cases. But basically they want a situation in which they can practice medicine satisfactorily and still have relatively normal hours and a decent family life.O

Finally, he recognizes some of the oppressive factors in the present
system of medical review and malpractice that have very effectively
discouraged physicians from participating in "primary care." Peer review, recertification and relicensing are procedures which make a physician seek the more secure position afforded by setting definite limitations on the scope of his practice. In addition, the danger of malpractice is an open invitation to abandon family practice:
[S]elf-protection is openly acknowledged by both the older and younger
generations of physicians when they talk about the rise in malpractice suits
and the price of malpractice insurance. ...
7. Id. at
8. Id. at
9. Id. at
10. Id. at

30.
18-19.
30-31.
34 (emphasis added).
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Many physicians insist that the high cost of malpractice insurance will
[Flor the mosoon force them and their colleagues out of practice ....
ment, doctors are not leaving practice. Instead, they are thinking twice
about the procedures they undertake..
Apparently arbitrary decisions by insurance companies in cancelling
malpractice coverage have almost forced older physicians, who may never
even have had a claim against them, out of practice ...
The closer one looks, the worse it gets."
For the Insurance Companies

The author is very critical of the insurance companies that purport to
sell health insurance to the public. He points out that they are not at
all consumer oriented. Since their basic objective is to make as much
profit for their stockholders as possible, most of the existing health insurance plans in this country have so many exceptions and limitations
to medical and hospital coverage that they fail to provide any semblance
of comprehensive health care. What is even more disturbing is the
lack of uniformity among the various existing health insurance plans.
The result is that patients have no real concept of what kind of health
insurance they actually have, regardless of the premium paid to the
insurance company:
[M]ost of this country's medical care systems, such as they are, have
been organized more for the convenience of the providers-doctors, hospitals, and insurance carriers-than for the needs of the consumers. No
matter how frustrating this has been to those providers who want to improve medical care, it is insignificant compared to the hardships suffered
by the patients. For it is the patient who is the ultimate victim of the
fact that medical care in America is a private business and not a public
2
responsibility.'

Recognizing that avoiding ruinous medical bills is largely a matter of
luck, the author notes that "comprehensive" insurance coverage is

rarely more than a term of art:
Once he [the patient] is in a plan, he learns about the small print.
Twenty-one of seventy-five Blue Cross plans, according to the most recent
government survey, still do not fully cover laboratory services. Radium
therapy, so important to cancer patients, is covered in full by only six
plans and not at all by fifty-seven. A dozen plans don't cover blood transfusions, and another twelve cover them only partially. Twelve more don't
cover x-rays, six cover them partly, and sixteen occasionally. Commercial
policies often reject maximum limits that are more favorable to consumers
13
and pay on a piecework basis instead.
11.
12.
13.

Id. at 34-36.
Id. at 23.
Id. at 24.
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The picture is at times a bleak one--the context one of economic
tyranny:
In short the consumer is left at the mercy of .
swer only to themselves, and of a marketplace that
antee that his medical care needs will be met, both
ices and financial protection against the skyrocketing

. . [providers] that ancannot effectively guarin terms of actual servcost of care. 14

Too many Americans live in anxiety, uncertainty and fear concerning their health insurance. They want more comprehensive insurance,
available in simpler ways. The limitations and restrictions in most policies cause the patient to take a big gamble with his policy. He gambles
that he will not succumb to illnesses not covered by the policy, or that
no one in his family will become ill during the waiting period after application. In some policies, he and his wife gamble that their children
will not develop congenital birth defects. When the policy guarantees
only fixed or predetermined amounts, he gambles that he will have no
unusual or prolonged complications that go above the estimated cost of
his illness, or that the cost of medical care will not continue to go up in
the future.
The author feels very strongly that a way must be found to equalize
the financial impact of illness. There is little comfort in the knowledge
that the average cost of medical care is not excessive for families of
average income. The present state of affairs makes budgeting for medical care impracticable. The nature of illness is unpredictable, the
range of professional charges is too variable, and the -fragmentation of
available medical services makes health care anything but comprehensive. For the average patient with limited means, medical illness
means economic disaster in too many instances to be ignored.
For the Hospitals

The author's comments concerning hospitals are scattered throughout
the book. In general, he points out that, during the 1960's, the American hospital emerged as the doctor's principal workshop, where all the
miracles of modern medicine were performed. More important than
that, it became, politically, the strongest element of the health team.
It gradually took the initiative away from the physician with regards to
patient care. It took upon itself the power and authority for granting
privileges to physicians to work in the now-essential workshop, and assumed the responsibility for collecting and collating all of the economic
14.

Id. at 25-26.
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resources that are needed to perform health services. As a result, in the
1970's, the hospital is the key element controlling factors that lead to
increased cost of medical care. As such, the Senator holds the hospital
responsible for much of the chaos and economic difficulty that besets the
health field at the present time. One of the things that the hospital did not
do was to remain responsible to the basic needs of the consumer. In the
transfer of primary responsibility for health care from the physician to
the hospital, certain humanitarian concepts were lost. The hospital
functions as a business corporation and looks to fiscal responsibility and
economic growth. The "cost-plus" method for hospital reimbursement
that was developed during the 1960's permitted excessive spending for
development of the hospitals as medical plants and as competitive medical research organizations. Hospitals competed energetically with one
another for excellence in patient facilities and medical research. Little
or no thought was given to the fact that some very expensive elements
in medical care could be adequately provided, for the entire community
at large, in one plant. They did not have to be duplicated on a competitive basis in every hospital of equivalent size. Failure to appreciate
this eventually led to excessive repetition of costly facilities, far in excess
of the amount of work that had to be done. This was particularly true
in medical research. Hospitals vied for benefactors to donate sufficient
monies to produce new and better research plants. They failed 'to appreciate that the major expense for such plants is not the initial cost,
but the continued costs for maintenance and operation over a period of
time. All these expenses were eventually passed on to the consumer,
the argument being that he was the eventual beneficiary anyway. This,
plus other factors, including increased costs -for personnel and supplies,
has driven medical care costs far beyond reasonable limits. One of the
major problems facing this country within the next ten years is to reduce
or contain the cost of hospital care and still provide for the essential
health needs of the country.
Hospital organizations also have failed to realize that distribution and
availability of hospitals is as critical to health care as distribution of
physicians. The result is that there is as bad or worse maldistribution
of hospital beds in our country as -there is maldistribution of physicians. This also must be corrected as quickly as possible.
Finally, the consumer through his government is beginning to insist on
accountability. Hospitals are being asked to make available information on their operations in much the same way as are government agencies
who spend public funds. The analogy is a sound one-hospitals are private institutions charged with a public mission.
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For the MedicalSchools
One of the major problems facing American medicine is the doctor
shortage. The author looks to the medical schools to help alleviate
this problem. He recognizes that medical schools have serious financial
problems 'and points to recent attempts by Congress to fund medical education directly rather than via indirect support to medical research to
provide faculty and teaching facilities.
Actually, the author places the responsibility for the present doctor
shortage (estimated at about 50,000) upon the stringent admission
policies of the American medical schools since the 1930's. He feels that
these policies must 'be -altered, in order to increase the production of
physicians and particularly of physicians dedicated to primary care.
He does not feel that physicians should be allowed to make entirely
free choices in what fields they enter and that some form of incentives
for entering primary care should be provided. He indicates that the
medical schools should provide some of the incentives as well as the
necessary curriculum to encourage entrance of young physicians into internal medicine and primary care:
The post-World War II period stressed medical research and scientific developments, the conquest of disease, and the development of new technology and new therapy. It was the period of the physician as scientist. And
now, at last, in the 1970's, our concern is not the medical schools, though
we want to improve them; not the support of major research, though we
do not want to abandon that; but support of the individual patient.' 5

For Legislatorsand Attorneys
Finally, the author has a few words of advice for the political leaders
attempting to find some solution to the problems of American health
care. He frankly admits that there is no easy solution, but continues:
I have been troubled by the tendency of those of us who are the country's
political leaders to behave as if every program offered were a full-blown
program; and as if every program, no matter how limited the information
upon which it is based, were a complete and total solution; so that if the
country would just follow us down the glory road, we would -reach the
Promised Land, Shangri-la, or wherever it was we were supposed to be
headed. ...

We find a problem, proclaim a need, work up a five-point solution that
takes fifty seconds to explain, make a speech, bask in the applause, and
trundle off in search of new worlds to conquer, and then, shortly afterward,
wonder why the problem still exists. 16

15.
16.

Id. at 139.
Id. at 143.
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[Riarely do we get the
Social change is much more complicated...
More
kind of "comprehensive" results we always say we are after . ...
often than not, we settle for something less, because that is the nature of
the political process . . . through what the sociologists call "marginal"
7

change.1

He recommends consideration of some type of universal and comprehensive health insurance for all, providing equal health care for all the
citizens. He recognizes that this panacea may not yet be attainable but
suggests that we begin and continue to work toward that goal.
MEDICOLEGAL FORMS

This 'booklet is organized around a variety of agreement forms that
the physician might use in his relationship with his patients. This includes such forms as letters informing the patient of the physician's
withdrawal from a case, or retirement, or the substitution of another
physician for a period of time, as well as various consent forms for
therapy and release of information. It also includes various discharge
forms, forms confirming discharge against medical advice, permission
for photographs, visitors, use of experimental drugs or procedures, and
a variety of other special problems related to the practice of medicine.
Because the book was designed for use by the physician, who is unfamiliar with legal procedure, the approach is necessarily very elementary.' 8 However, its major value is that it is a comprehensive attempt
by the general counsel of the American Medical Association to explain
to the physician, some of the legal rationale behind the forms in the
text and incidentally :to describe some of the -legal methodology used to
regulate the practice of medicine. The major value of the text is the
legal analysis accompanying the forms. To the practicing attorney its
analysis may seem superficial; to the bewildered physician who is beset
with the need to deal with legal problems, which are thoroughly unfamiliar to him, it represents one of the few authoritative texts available
which has been specifically tailored to his particular needs. This booklet
should make an excellent basic -text for courses on legal medicine for
medical students. Its legal analysis is simple enough to be understood
'by -them, yet comprehensive enough to serve as a 'basis for expansion in
the lecture room of important legal concepts which bear heavily on medical practice.
17. Id. at 144-45.
18. There is a similar text, published in 1973, which deals with the same problems as are treated in Medicolegal Forms with special reference to the legal problems involved in cardiology, MALPRACTICE HAZARDS IN CARDIOLOGY:
PRESENTED BY THE MEDICO-LEGAL COMMITrEE-MASSACHUSEIrs
TION (E. SAGALL & I. LUCAS ed. 1973).

A SYMPOSIUM

HEART AssoCIA-
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The greatest danger posed by this text is the possibility that a physician may assume that it is sufficiently all-inclusive and comprehensive
to permit its use for all his legal problems. Clearly, that is not the intent of the booklet and its use for that purpose by a physician would
be disastrous. At best, the booklet points out some specific legal pitfalls that the physician should be aware of; but it could not possibly
cover the kaleidoscopic variety of situations that may confront him, as
a practicing physician.
For this purpose, the best advice that can be given to any physician
is to develop some type of continuing -relationship with a local attorney,
in whom he has confidence, and who will undertake, perhaps on a relainer basis, to advise him on request as the particular problems are encountered. This concept of having a "friendly family attorney" is certainly no different from the concept of a family physician whose primary responsibility is to maintain health rather than to respond to
acute emergencies. With legal problems becoming more and more a
daily part of the practice of medicine, the physician does not have the.
time or the facilities to develop or maintain the expertise needed to
keep him out of difficulties with the law. Of necessity, he should turn
to retained legal counsel, just as he depends on his daily accounting and
secretarial aids to round out his services to his patients. This booklet
should awaken the physician to some of the avenues in which legal
counseling is necessary. With increased familiarity in this field, the
physician may come to agree that legal counseling on an ongoing basis
is essential to good medical practice.
CONCLUSION

About the only concluding remarks that this reviewer might suggest
concerning the two books reviewed is that the medical profession, traditionally considered -to be a learned profession--one whose members are
given to constant inquiry and awareness-needs further awakening.
It should come as no surprise to anyone that medicine is, in part at
least, a social science. As such, its problems can no more be confined
to the examining room or laboratory than can the legal profession's
problems 'be confined to the sterile confines of a treatise. Doctors
need ongoing legal counseling. Further, and of greater ultimate importance, doctors need to understand more fully the extent to which
health care is inaccessible. Both of these observations need to be disseminated. Both The American Medical Machine and Medicolegal
Forms, though their missions be quite different, provide this needed
service.
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MALPRACTICE OF PSYCHIATRISTS: MALPRACTICE IN PSYCHOANALYSIS, PSYCHOTHERAPY AND PSYCHIATRY by DONALD
J. DAWIDOFF. Springfield, Ill.: C. C. Thomas. Chapter notes; index of
cases; index. 1973. Pp. xviii + 164.

PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRY AND THE LAW 'by BRUCE ENNIS. New York: Harcourt, Brace
and Jovanovitch. Unnumbered page notes; introduction 'by Thomas S.
Szasz. 1972. Pp. xx + 232. $6.95 cloth.
Edward B. Beis*
In The Malprictice of Psychiatrists, Donald Dawidoff applies the

traditional concepts of malpractice to psychiatric treatment. While the
number of people receiving psychiatric treatment is substantial, it is
unlikely that many malpractice actions will be filed simply because
patients do not want the details of their personal lives put on record.
Those filing such actions face very difficult problems of proof. Psychotherapy and psychoanalysis are basically the rendering of medical
treatment by the use of words-a verbal act. The psychiatrist thus has a
duty to speak skillfully and carefully. If he does not, he may be negligent.
The patient must show that the psychiatrist failed to render the necessary standard of care involved in diagnosis, treatment or therapy, which
failure resulted in injury to the patient. The standard of care involves
the psychiatrist-patient relationship which is based on "the assured trust
of the patient in care, skill and loyalty of the physician to his emotional
well being." The skill is promised and expected to be ,that of like psychiatrists practicing in the psychiatric community. The care is expected
to conform to the needs of the particular therapy being pursued, and
loyalty means that the psychiatrist will permit no selfish interest of his own
or of another patient to divert him from any one patient's or the group's
psychiatric needs. This standard is established by expert testimony, and
the introduction of professional articles and the canons of the psychiatric
associations into evidence.
* Deputy Director of the Cook County Legal Assistance Foundation, B.S., St.
Louis University; L.L.B., University of Missouri. Mr. Beis has served as a staff
attorney with the United States Commission of Civil Rights, and is a Reginald Heber Smith Fellow.
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Actual deviance from the community standard must be shown-not

mere disagreement. Problems of proof in this regard are formidable.
The difficulty in proving that the psychiatrist was negligent or disloyal
is that the relevant facts stem from what was said, often without third
parties present, between the psychiatrist and the mentally ill patient. The
perception and memory of what was actually said may be disputed.
Once negligence is established, what injuries did the patient suffer?
Dawidoff offers some examples:
There are various complaints of harm caused in relation to, or after, psychiatric acts of diagnosis, treatment or therapy. These may include physical complaints such as fracture, death, beating or compensation neuroses
such as hives, acne, upset stomach. They may include emotional injuries
such as depression, fatigue, elation schizophrenia, psychoses all caused directly or by the intervention of third parties. Or they may obtain in the
external world and include also or instead loss of money, job, consortium,
break-up of an engagement, divorce, incarceration in a mental hospital, being called mentally ill publicly or making a third person aware of psychiatric illness or other intimacies about one's life or comprise simple lack of
amelioration by therapy.'

The question is whether these injuries were caused by the psychiatrist
in his professional role and whether they can be attributed to avoidable mistakes by the psychiatrist in his professional acts.
This is a good exposition of a very specialized subject. Such malpractice actions primarily involve the psychiatrist in private practice.
Patients in state mental institutions receive no individual psychoanalysis or psychotherapy from psychiatrists. They receive group therapy,
chemotherapy and milieu therapy. 2 The author also discusses remedies
for wrongful hospitalization, improper medication and shock treatment.
Prisoners of Psychiatry by Bruce Ennis is based on his experiences
as an American Civil Liberties Union (ACLU) attorney representing
mental patients. He found psychiatrists, mental health personnel, prosecutors and courts to be grossly insensitive to the rights of mental patients. He details the lack of treatment and abuse of patients in state
mental hospitals. He criticizes the irresponsible prosecutors who persist in their efforts to keep defendants charged with crimes in mental
hospitals for years as unfit to stand trial when the prosecutor knows that
in a trial he would have insufficient evidence to convict ,the defendant, as
well as the physicians who testify as experts at commitment and fitness
hearings without adequate examination of the patients.
I.

DAWIDOFF at 70.

2. For a further discussion of this and other aspects of the problems which
are encountered in the commitment of a person to a mental hospital, see Beis, Civil
Commitment, 1972-73 Survey of Illinois Law, 23 DE PAUL L. REV. 42 (1973).
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The experience of Ennis illustrates the difficulties that patients and
their attorneys face in their attempts to contest the way that mental
patients are treated by the various persons involved in the mental health
process:
Civil liberties and civil rights lawyers learn quickly that many state and
federal judges will do everything they can to avoid publicly criticizing "the
authorities." As a consequence, government agencies can and frequently
do adopt positions that are legally untenable, or even frivolous, knowing
full well that if the issue is ever forced to a decision, the judge will almost
certainly warn the agency it is going to lose and allow it to withdraw gra,ciously, without judicial criticism.3

He cites a case where a federal judge gave the government twentyfour hours to change its mind, which it did. The case was dismissed
as moot. Nine months later the government reverted to its original
position and the plaintiff had to start over again.
The reverse never happens. Never does the judge turn to the ACLU or
the NAACP and say, "I think your case is frivolous. I advise you to withdraw your complaint or I will write a decision that you may not like to
4
have on the books." He simply writes the decision.

Prisoners of Psychiatry, is excellent for any reader who is concerned
about the abuses to which mental patients are subjected by the State
(prosecutors, hospital personnel, physicians, etc.). It clearly conveys the
difficulties faced by attorneys in their attempts to deal with abuses.

3. ENNts at 57.
4. Id. at 58.
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INTERNATIONAL PROTECTION OF HUMAN RIGHTS edited by
Louis B. SOHN AND THOMAS BUERGENTHAL. Indianapolis: Bobbs-Merrill.
Bibliographic notes at various sections; table of cases; table of treaties,
declarations and resolutions; index. 1973. Pp. xlvi + 1402. $19.50
cloth.
BASIC DOCUMENTS ON INTERNATIONAL PROTECTION OF
HUMAN RIGHTS edited by Louis B. SOHN AND THOMAS BUERGENTHAL.
Indianapolis: Bobbs-Merrill. Table of contents. 1973. Pp.
vi + 244. $4.25 paper.
HowardD. Coleman*
Because of the activity within the United Nations involving human
rights during the past twenty years and the success of the European
Convention on Human Rights, the international protection of human
rights has been the subject of numerous articles and books. There has
been a need, however, -for a book which comprehensively covers the
field containing documents on historical development, the mechanics
for the protection of human rights and the substantive law as reflected
by practice, treaties and cases. This gap has now been successfully
filled by two books edited by Louis D. Sohn and Thomas Buergenthal,
International Protection of Human Rights and Basic Documents on
International Protection of Human Rights. These books will become a
primary source, if not the primary source, for those studying the international protection of human rights and for those requiring materials
for practice in the area. Additionally, the books will be of value to
legal historians, specialists in international organizations and civil libertarians.
InternationalProtection of Human Rights, the most important and informative of the two books, is a volume consisting of documents (e.g.,
cases, laws, resolutions, extracts from treatises and examples of state
practices) and supplementary information (e.g., descriptions of the
structures and functions of various organizations) which provide assistance in more fully understanding the documents. The editors thus provide a case book approach to the study of the international legal pro* Associate, Nossaman, Waters, Scott, Krueger & Riordan, Los Angeles, California. Chairman, Los Angeles Sub-Committee of the International Aspects Committee of the Section on Individual Rights and Responsibilities of the American Bar
Association. A.B., J.D., University of California (Berkeley). Mr. Coleman has re-

cently written on international legal protection of human rights.
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tection of human rights. The organization of the book reflects the editors' beliefs that an understanding of the international process for the
protection of human rights is furthered by making the reader aware of
-thesystematic development of human rights law from its origins.
The editors have wisely commenced International Protection of Hu-

man Rights by illustrating the relationship between international law
and the individual. The first chapters of the book place into perspective
the role of the individual in international law by focusing on the protection of aliens, an early branch of international law which directly affected the rights of individuals. The basis for the protection of aliens
originated with the concept that a wrong done by the citizens of a state
against another state's citizen was a wrong to the aggrieved citizen's
state. One important form of redress used to protect aliens was reprisal. The book traces the history of reprisals from Greek and Roman
times to the end of the eighteenth century, when private reprisals disappeared, and contains some interesting examples such as the Dongresilli
matter.1
Another facet of the protection of aliens, as illustrated by cases and
correspondence between foreign ministries, is the protection of aliens by
state-to-state negotiations and arbitrations. With respect to expropriation, one of the most serious problems confronting an alien, a most
informative and extensive exchange of notes is included between the
United States and Mexico regarding Mexico's expropriation of American
interests beginning in 1915.
The third chapter contains materials on humanitarian intervention and
thus provides the connection between international law and the protection of human rights. Humanitarian intervention is the protection by
one state of the inhabitants of another state 'from abusive treatment in
that state exceeding those limits of the sovereign's authority within which
it is presumed to act with reason and justice. To exemplify the use of
humanitarian intervention, the editors have chosen three detailed case
studies: the intervention on behalf of the Christian population of Mount
Lebanon, Syria, 1860-1861; the intercession on behalf of the Armenians
in the early part of the twentieth century; and the Stanleyville rescue
operations in 1960 involving the United States and Belgium.
The editors, having established the relationship of the protection of
individuals under international law and the protection of human rights
1. In 1295, King Edward I, after a review of Dongresilli's petition, gave permission to Dongresilli, a citizen of Bayonne, to make reprisals upon Portuguese citizens and their goods wherever these may be found until Dongresilli had obtained
full satisfaction for the goods which had been stolen from him off the coast of
Portugal by residents of Lisbon. SoHN at 27-28.
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under international law, turn their attention to international and regional systems for the protection of human rights. One of the first international systems was the protection of minorities in Europe, which was
based on several treaties entered into as part of the settlement of World
War I. Implementation of the treaties rested in a League of Nations
process by which individuals could obtain review of alleged violations of
the treaties. The book contains many documents relating to the purposes and provisions of the treaties, the development of the review process under the League of Nations and cases involving alleged violations of the minority treaties. One of the more interesting cases is the
Bernheim petition of 1933 in which it was alleged that certain German
laws directed against the Jews constituted an infringement of the minority
treaty covering Upper Silesia. 2 The editors have also included materials on the protection of minorities under the United Nations.
With respect to the rights of individuals in states which are under the
control of other states, materials on the League of Nations mandates
and South Africa's continuing control of South West Africa are included
such as the Advisory Opinion of the International Court of Justice on
South West Africa and discussions and resolutions by the General Assembly of the United Nations on this matter.
One of the most informative chapters of the book focuses on the
United Nation's role in the protection of human rights and traces the
development of human right protection from the passage of the Universal Declaration of Human Rights to the right of individual petition. In
the chapter on the United Nations, the editors emphasize, and justifiably so, materials covering the right of individual petition and the International Convention on the Elimination of All Forms of Racial Discrimination. With respect to the right of petition, the materials cover
the debates and resolutions preceding the adoption of Resolution I
(XXIX) by the Sub-Commission on the Prevention of Discrimination
and Protection of Minorities, which provides a procedure for handling
the admissibility of communications from individuals or groups of individuals alleging violations of human rights. The International Convention on the Elimination of All Forms of Racial Discrimination, which
is in force, contains a mechanism by which the Committee provided for
2. In the Bernheim petition, the Council of the League of Nations adopted a
report of the Committee of Jurists, chaired by Max Huber, which concluded that
the German laws established discrimination against the non-Aryan section of the
population and was therefore related to racial minorities within the meaning of the
applicable minority treaty; furthermore, the report concluded that Bemheim belonged to one of the minorities protected by the treaty since he was a non-Aryan.
Id. at 278-91.
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by the Convention has the authority to review state practices with respect to racial discrimination. Because this Committee has been comparatively progressive in terms of its work product, its operation should
be given particular attention by the reader for application in other
areas. 3

In the chapter covering the United Nations, there are also materials
with respect to states which have asserted that the United Nations did
not have jurisdiction to review particular human rights issues because
these issues were solely domestic matters and thus not subject to international discussion. In addition, materials on the lack of United States
involvement-more accurately non-involvement-in United Nations procedures for the protection of human rights are included. Senate debates and testimony before Senate Committees on the Genocide Convention, and the Bricker Amendment reflect the hesitancy on the part
of the United States to be a party to human rights treaties.
On the regional level for the protection of 'human rights, the book
contains a comprehensive chapter on the European Convention on Human Rights. The European Convention, which provides for the right of
an individual to 'bring a case against a state, has been considered a
successful mechanism in the protection of human rights. Through use
of the many cases which have been decided under the Convention, the
editors are able to describe the Convention's procedures as well as provide examples of substantive law decisions, such as those on the length
of pre-trial detention, speed and fairness of trial, protection of linguistic
minorities, compulsory labor and interference with family life. Because
the Convention is the law of the land in most of the states which have
ratified it, the chapter also includes a section on the application of the
Convention by domestic courts.
The last chapter of the book contains documents on the inter-American
system for the protection of human rights. Although this system has
not been as successful as the European Convention, it has still achieved
important milestones in the protection of human rights. In addition to
providing materials on the American Convention on Human Rights,
which is not presently in force and which is similar in many respects to
the European Convention, there are also documents on the role of the
3. One of the matters reviewed by the Committee was Panama's allegation that
the government of the United States had been practicing racial discrimination within
the Panama Canal Zone. The Committee stated that since the United States was
not a party to the International Convention on the Elimination of All Forms of
Racial Discrimination, the Committee did not have the competence to request the
relevant information from the United States on the subject; however, the Committee
did draw the attention of the General Assembly to the situation. Id. at 882-97.
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Organization of American States in the protection of human rights.
These documents mainly reflect the work of the Inter-American Conmission on Human Rights, an organ of the O.A.S., which has a limited
competency to review complaints and individual petitions.
To supplement International Protection of Human Rights, Basic Documents on International Protection of Human Rights contains the full

texts of the declarations and treaties referred to or extracted in the
International Protection of Human Rights including documents of his-

torical importance such as the Treaty of Paris of 1856 and the Treaty
of Berlin of 1878.
These two books provide a ready framework for the systematic study
of the international protection of human rights. The selection of materials in International Protection of Human Rights and the method of

their organization leave no doubt that this book provides one of the most
valuable, penetrating and complete sources on this subject. Moreover,
the book contains an extensive bibliography following each section for
those interested in further information on the materials found in the
book.
The editors state in their preface that International Protection of Hu-

man Rights is also intended to serve as a teaching device, but if there is a
weakness with respect to this book, it is that the book is not entirely
suited as a textbook. First, there are too many documents in the book
to be adequately covered in a two or three unit course requiring editing
by the instructor. Secondly, and more importantly, the book is structured more as a treatise than a textbook and the student is, for this reason,
never challenged by questions or practical considerations. However, it
is because this book is not presented as a traditional textbook that it is
able to achieve the success it does. The editors may wish to consider
publishing a teacher's supplement which will provide for the organization
of the materials for teaching purposes.
In the preface to International Protection of Human Rights, the edi-

tors write "that a meaningful study of international protection of human rights presupposes a familiarity with the doctrines, principles and
institutions that international law developed over the centuries to deal
with human rights problems" and "that an understanding of international
human rights law presupposes an understanding of the process by which
that law has been developing."'4 The editors have, indeed, accomplished
both of these tasks and have, in the process, provided the field of the international protection of human rights with one of its finest books.
4. Id. at v.
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WHAT THE GENERAL PRACTITIONER SHOULD KNOW ABOUT
TRADE SECRETS AND EMPLOYMENT AGREEMENTS by ARTHUR
H.

SEIDEL AND RONALD L.

PANITCH.

Philadelphia:

Joint Comm. on

Continuing Legal Education, ALI-ABA. Tables of cases and statutes;
forms; index. 1973. Pp. xvi + 150. $7.50 paper.
PATENT AND ANTITRUST LAW: A LEGAL AND ECONOMIC
APPRAISAL by WARD S. BOWMAN, JR. Chicago: Univ. of Chicago
Press. Page notes; figures; table of cases; index. 1973. Pp. xii + 272.
$10.50 cloth.
C. Lee Cook, Jr.*
Two opposing approaches to legal analysis and writing are illustrated
by these two books. Patent and Antitrust Law is a scholarly, in-depth
analysis--essentially from an economist's point of view---of the United
States patent system and particularly the patent licensing arrangements
which have been the subject of patent antitrust and misuse cases.
It is certainly not the kind of book that lawyers will use in their
everyday practice, not even those lawyers who are heavily engaged in
this area of the practice. What the General PractitionerShould Know
About Trade Secrets and Employment Agreements is one of the howto-do-it books which does not purport to be an in-depth analysis of the
subject. It is instead a handy reference tool for those lawyers who do not
specialize in these matters but who might need a synopsis for easy reference. Although obviously different in style, scope and intended use, each
fills an important need.
What the General Practitioner Should Know About Trade Secrets
and Employment Agreements is one of a series of books published by
the American Law Institute and authored by Arthur H. Seidel.' He
is joined on this monograph by Ronald L. Panitch. 2 After a comparison
*

Partner, Chadwell, Kayser, Ruggles, McGee, Hastings & McKinney, Chicago,

Illinois. A.B., J.D., University of Illinois. Mr. Cook practices extensively in the
patent and antitrust areas.
1. Mr. Seidel's earlier books in this series were What the General Practitioner
Should Know About Patent Law and Practice (1966 and What the General Practitioner Should Know About Trademarks and Copyrights (1967).

2. Both Seidel and Panitch are practicing lawyers in Philadelphia in a firm
which specializes in patent, trademark, copyright and unfair competition matters.
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of patents and trade secrets and a discussion of the factors which go into
determining whether patent protection should be sought or whether
trade secret law should 'be relied upon, the authors devote specific
chapters to such things as the employer-employee relationship, the legal
dangers arising from unsolicited ideas and material, licensing and other
contractual arrangements and the necessity for security precautions to
protect trade secrets. A fairly substantial chapter is devoted to trade
secret litigation with separate chapers on discovery and relief available
in such cases. The final two chapters deal with the antitrust aspects of
trade secret law and some recent developments in that area.
As a quick reference tool this' -book may be very helpful, but it
certainly cannot be considered a comprehensive treatment of the subject. With the exception of the section on unsolicited materials and the
chapter on the current law relating to trade secrets, the book contains
virtually no citation to authorities. It frequently contains statements
to the effect that "courts hold that . . .", but almost never includes a
citation. Although annoying to one who might want to pursue some
point, the omission should not be taken as a criticism because the authors
obviously did not intend the book as a reference source for research or
brief writing.
The chapter on licensing includes sample licensing forms. A provision contained in one of the forms requires that the licensee not manufacture products which are competitive with the products involved in the
license. It has been suggested that such a restraint on the licensee may
be illegal. 3 While a strong argument can be made that such a license
provision is not illegal, particularly in certain factual situations, it
would seem questionable to include such a provision in a sample form
4
without at least warning the reader concerning the possible danger.
3. There is no doubt that such a provision in a patent license would be considered an unlawful restraint of trade. McCullough v. Kammerer Corp., 166 F.2d
759 (9th Cir.), cert. denied, 335 U.S. 813 (1948). And it has been suggested that
a similar result may be obtained with respect to a know-how license. R. MILGRIM,
TRADE SECRETS § 6.05[7] at 6-124 (1974).
4. Along the same lines, the organization of the book leaves to the very end
any mention of a risk which. may result from relying upon trade secret protection
instead of obtaining a patent, especially if the owner intends to license. As is
pointed out in the last chapter, there is currently an area of unsettled law relating

to whether all or certain parts of the law of trade secrets has been preempted by the

federal patent law. A footnote or a one-sentence caveat in the chapters dealing
with licensing and reliance on trade secrets would have eliminated the danger
that a reader might make an important decision upon the basis of the materials
in these earlier chapters unaware of the fact that this important consideration is
discussed in the last chapter. By the time this review is published, the matter may
well be moot, because the Supreme Court currently has under consideration a

case which provides it with an opportunity to resolve the issue. Kewanee Oil Co. v.
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Although the subtitle of Patent Law and Antitrust Law is "A Legal
and Economic Appraisal," the emphasis really should be on economic,

rather than legal, appraisal. It is not a book to which one might turn
for a dissertation on the law concerning patent and antitrust matters.
The dust cover is quite accurate in its statement that this book "is different from most treatments of patent law, which are primarily concerned with the delimitation of rights by the legal system." It is not
the type of book that one would use if he wanted to determine whether
a particular form of license or a particular proposal concerning licensing
would offend the antitrust laws.

Instead it is essentially an economic

analysis not only of the patent system itself, but more specifically of the
economic efficiency of numerous vertical and horizontal patent arrangements which have been the subject of litigation relating to patents.6
The Bowman book begins with a discussion of the economic justifi-

cation for the patent system and includes an
basis for the standards of patenting inventions.
sideration of the economic factors involved in
lating to patents. The argument is advanced

analysis of the economic
It then moves to a convertical arrangements rethat the traditional con-

cept applied by the courts in striking down patent arrangements on the

ground that they constitute an extension of the monopoly beyond the
scope or term of the patent is a falacious analysis when applied to many
vertical arrangements. 6 A substantial section is devoted to defending
Bicron Corp., 478 F.2d 1074 (6th Cir.), cert. granted, 42 U.S.L.W. 3194 (U.S. Oct.
9, 1973) (No. 73-187). Arguments to the Supreme Court can be found in 42
U.S.L.W. 3397 (Jan. 15, 1974).
5. Professor Bowman is an economist and professor of law and economics at
the Yale Law School having previously been a research associate at the University
of Chicago Law School. He has written a number of articles in the antitrust/economics area, including several with Robert Bork, also a professor of law at the Yale
Law School who is now on leave and serving as the Solicitor General of the United
States. Indeed, Patent and Antitrust Law draws heavily from these prior articles and
other writings of Professor Bork.
6. For example, Professor Bowman argues that the whole line of cases holding
various tying agreements illegal are erroneously based upon what he calls "the
monopoly-extension fallacy." To illustrate his argument he uses a salt dispensing
machine situation in which the patented machine is sold or leased on the condition
that all of the salt dispensed from it be purchased from the patentee. Such an
arrangement of course is presumed illegal under the present case law on the theory
that a monopoly is created in the unpatented tied product. Morton Salt v. Suppiger, 314 U.S. 488 (1942). Professor Bowman argues that this type of arrangement
should not be considered illegal because, he contends, it is merely a means of measuring the value of a patent to the user in that the tying of the salt purchases to the
use of the patent is merely a means of measuring the intensity of the machine's use
and of charging users according to such use just as if the machine were metered. He
makes a similar argument in defense of the agreement found illegal in Brulotte v.
Thys Co., 379 U.S. 29 (1964) which concerned the payment of royalties continuing
after the expiration of the patent.
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price restrictions in patent licenses when those restrictions do not result
in horizontal price fixing among competitors. Two chapters are devoted
to a discussion of the restrictions in patent licenses involved in cases
before and after the passage of the Clayton Act. Separate chapters are
devoted to patent pools and the use of accumulated patents. The book
concludes with a brief chapter discussing the sanctions imposed by
courts in litigated patent antitrust cases and legislative proposals intended
to provide relief from certain supposed patent antitrust abuses.
This book is certainly not bedtime reading or the kind of light reading
one might desire to review while travelling. It involves a complex subject matter and frequent technical analysis. Its point of view is conservative to say the least, and, no matter how compelling one might find
some of Professor Bowman's arguments, it seems very unlikely that his
views will prevail without a substantial change in the current judicial
and legislative climate concerning patents.
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THE POLITICS OF LYING: GOVERNMENT DECEPTION, SECRECY AND POWER by DAVID WISE. New York: Random House.
Narrative end notes keyed to chapter; index.
cloth.

Pp. viii + 415.

$8.95

PRESIDENTIAL TELEVISION: A TWENTIETH CENTURY FUND
REPORT by NEWTON MINOW, JOHN BARTLOW MARTIN AND LEE E.

MITCHELL.

New York:

Basic Books.

End notes keyed to chapters

and numerals; tables; appendices; selected bibliography; index. 1973.
Pp. xvi + 232. $8.95 cloth.
THE B.S. FACTOR: THE THEORY AND PRACTICE OF FAKING
IT IN AMERICA by ARTHUR HERZOG. New York: Simon & Schuster.
Unnumbered page notes. 1973. Pp. 218. $6.95 cloth.
HOW THE GOVERNMENT BREAKS THE LAW by JETRO K.
LIEBERMAN. New York: Penguin. End notes and references keyed to

page and subject; appendix; index.

1973.

Pp. 310.

$1.95 paper.

THE IMPERIAL PRESIDENCY by ARTHUR M. SCHLESINGER, JR.
Burlington, Md.: Houghton Mifflin. End notes keyed to chapter, page
and numeral; index. 1973. Pp. xiv + 505. $10.00 cloth.
John F. Decker*
Once upon a time two crooks defrauded a dumb emperor with the now
famous so-called emperor's new-clothes game, which they had read about
in the police news.
Instead of making the new suit the emperor had paid for, these two
frauds stripped him to the imperial pelt and sent him into the street naked,
having persuaded him that he was really dressed to the nines, and possibly
the tens.
It is not as strange as it sounds. They were first-class confidence artists, and he was a dim bulb, even for an emperor.
What's more, the emperor's press secretary had issued a press release
stating that the emperor was dressed to the tens, so that all the people
*
Assistant Professor of Law, DePaul University College of Law. Professor
Decker is presently on leave from DePaul as a research fellow with the Criminal
Law Education and Research Center at New York University and is writing his
doctoral dissertation on the regulation and control of prostitution. B.A., Loras College and University of Iowa; J.D., Creighton University; LL.M., J.S.D. candidate,
New York University. Professor Decker is the author of numerous articles on criminology.
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stood on the curb and said: "My, doesn't the emperor look snazzy in his
new threads."
Naturally, there were brightly colored balloons and confetti, and the emperor made the V-sign for victory because it was all on live television and
he knew it was good for his image to exude energy and self-confidence
even though he was an introvert and had never had the nerve to ask a
girl for a date.
At the height of the fun a child began laughing. "Why are you laughing?" all the adults asked.
"Because the emperor has no clothes on," the child said. "The emperor
is naked." This made the adults so angry that they chased the child away,
and hissed and booed him, and accused him of always running down the
emperor and never pointing out what was right about the country.
Moral: In the land of the blind, the two-eyed man will wear a blindfold
if he knows what's good for him.**

According to Julius Epstein's valuable and well-documented book
Operation Keelhaul, the United States Government between 1944 and
1947 assumed a primary role in the illegal forced repatriation of at least
two million Russian prisoners of war and civilians, following which they
were persecuted, imprisoned or killed for seeking asylum and defying
Soviet authority.' Although faced with a maze of convincing evidence
amassed by Epstein and others, our government refuses to admit its
complicity in this program, so as to avoid embarrassment to itself and
its World War II "ally" the Soviet Union. With regard to the United
States, the operation was illegal, totalitarian in nature, and a breach of
a promise of asylum to Soviet defectors. As far as the U.S.S.R. is concerned, the mass defections demonstrated the shortcomings of their
"worker's paradise."
**
at 14.
1.

Baker, Tale for Bright Kids, International Herald Tribune, Sept. 7, 1973,
J. EPsTEIN, OPERATION KEELHAUL:

THE STORY OF FORCED REPATRIATION

2 (Devin-Adair 1973). The author has unsuccessfully proceeded down all alternative
legal avenues in an effort to gain release of documents he knows existed or do
exist-including one entitled "Forcible Repatriation of Displaced Citizens-Operation
Keelhaul," which elaborate on this program but which the government classifies as
"top secret." Although he never had the opportunity to read this document, he
accidently discovered its existence in the Government's Historical Records Branch.
Id. at 195-96. Parenthetically, it is worth noting Epstein's comments regarding the
Government's choice of name for this project.
Keelhauling [tieing a person helplessly up with and to a rope, throwing him
overboard from a ship and "hauling" him under the boat's keel for a period
of time] was the most atrocious punishment in the old British and Dutch
navies. Most of those subjected to it were dead when they were fished out
of the water. Therefore, the very choice of this word by U.S. military
authorities to designate forced repatriation does not leave any doubt that
they knew its true character. Id. at 51.
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In the aftermath of a growing number of reports such as Epstein's,
which allege misrepresentations, illegalities and tyrannical activities by
their government or officials of their government, 2 many Americans
have become increasingly cynical not only about their government's
integrity, but also about their government's ability to keep its promise
of maintaining an open and responsive democracy for its citizenry.3
About a dozen years ago, William Lederer, co-author of The Ugly
American, warned the nation in a subsequent publication, A Nation of
Sheep, that, unless the American public challenged the growth of government secrecy and misinformation, difficult times lay ahead for the
country. 4 'Generally ignored as an alarmist, Lederer's admonishment
went unheeded. David Wise makes precisely the same point, but more
convincingly, in The Politics of Lying: Government Deception, Secrecy

and Power. While events such as the Bay of Pigs, the Pentagon Papers,
the Anderson Papers and Watergate may prove Lederer to be a prophet

too long disregarded, Wise uses these and other revelations to demonstrate a disturbing state of affairs that has developed between the governors and the governed in America.
Secrecy in governmental affairs was no new topic to David Wise when
he undertook the writing of The Politics of Lying. As an ex-newspaper reporter who had previously co-authored The Invisible Govern-

ment,5 a best selling expos6 of the activities of the Central Intelligence

Agency, The Espionage Establishment" and The U-2 Affair, 7 Wise is
2. See, e.g., The Pentagon Papers (N.Y. Times Staff for Pentagon Papers, ed.,
1971); J. ANDERSON (with G. Clifford), THE ANDERSON PAPERS 203-66 (1973)
(deception of American people over Indian-Pakistan War).
3. Seventy-four percent of Americans are "troubled by matters of honesty and
integrity in government."
What America Thinks of Itself, NEWSWEEK, Dec. 10,
1973, at 40-41. Fifty-five percent of the adult public, according to a Harris poll,
is "alienated and disenchanted, feeling profoundly impotent to influence the actions
of their leaders." Chicago Sun-Times, Dec. 3, 1973, at 14. Such may have inimical
effect on our society, if Rollo May is correct when he says that individual "power-

lessness" is a root cause of violence in a society.

R.

MAY, POWER AND INNOCENCE

40-45 (1972).

4. W. LEDERER, A NATION OF SHEEP (1961). He noted, "A great nation cannot survive for long on a shifty and slippery foundation of self-deception and misinformation." Id. at 65. Subsequent warnings followed. See also C. MOLLENHOFF,
WASHINGTON COVER-UP (1962), which is somewhat dated; B. LADD, CRISIS IN CREDmILrry (1968); W. McGAFFIN & E. KNOLL, ANYTHING BUT THES TRUTH:
The Credibility Gap-FHow the News Is Managed in Washington (1968), which are
less dated; P. MCCLOSKEY, TRUTH AND UNTRUTH: POLITICAL DECEIT IN AMERICA
(1972), which is primarily aimed at deception emanating from the Executive over
the last ten years.
5. D. WISE & T. Ross, THE INVISIBLE GOVERNMENT (1965).
6. D. WISE & T. Ross, THE ESPIONAGE ESTABLISHMENT (1967).
7. D. WISE & T. Ross, THE U-2 AFFAIR (1962).
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able to share with his readers a -wealth of knowledge about governmental
clandestine activities, especially military-related.8 Sometimes humorous,
oftentimes depressing, Wise unravels a number of tales-several heretofore unknown-which illustrate how the government often conducts substantial military operations-indeed, even wars-with neither the acquiescence nor the knowledge of the general public. But more troubling
to Wise is (1) the government's insistence on keeping such adventures
a secret long after the necessity for secrecy has subsided and (2) the
techniques the government utilizes to maintain a secret. The government not only refuses to reveal its operations, but also systematically
lies to the people about them. According to Wise, while the former
might be necessary during times of crisis, the latter can never be.
Wise contends that the public should at least be appraised of government ventures soon after they occur, if not consulted 'beforehand, and
feels there is no valid reason to conceal or lie about government operations. Since foreign governments are keenly aware of almost every
covert move the United States makes, it is absurd to hide these operations from the citizenry. Moreover, he notes that at least two Presidents-Eisenhower and Kennedy-later regretted their decisions to
mislead the public concerning major crises faced during their terms of
office.9
Although Wise admits the problem of government deception is "as
old as the republic," he feels the Gary Powers U-2 spy-plane episode in
1960 was the "watershed" because it brought many Americans to the
8. Although standard footnote techniques are not utilized, the Chapter Notes
reveal substantial useful documentation.
9. When David Kraslow asked President Eisenhower in 1962 what was his
"greatest regret" as President, he responded, "The lie we told about the U-2. I
didn't realize how high a price we were going to have to pay for that lie." WISE
at 35. Also, President Kennedy told a newsman in the aftermath of the Bay of
Pigs, "If you had printed more about the operation, you would have saved us from
a colossal mistake." Id. at 176. He was alluding to the fact that the New York
Times editors had been aware of the plans for the Bay of Pigs invasion but that,
since there was a tendency at this time on the part of the press to accede to the
government's judgment on national security matters, the Times failed to fully publish
this information. See G. TALESE, THE KINGDOM AND THE POWER 4-5 (1969) and
W. MCGAFFIN & E. KNOLL, supra note 4, at 197-208, where there appears the text
of a lecture given to the World Press Institute in 1966 by Clifton Daniel, managing
editor of the Times, regarding this affair. The government had, in this case, also
attempted to promulgate misinformation as to the affair as was evidenced by the
fact that, "[in the aftermath, American Ambassador to the United Nations Adlai
Stevenson was caught lying about United States support of the operation" before
the United Nations. W. LAFEBER, AMERICA, RuSSIA AND THE COLD WAR, 19451966 at 222 (1967).

1974]

SURVEY OF LEGAL LITERATURE

1023

realization that their government was lying.10 Although such deception
has been quite extensive under all of the last four administrations-a fact
Wise chronicles quite satisfactorily-he indicates that this perception
by a steadily increasing number of citizens combined with a quantum
increase in the extent of government lying makes the problem of deception more acute in the present decade than ever before.
Wise carefully dissects the web of devices and institutions government officials utilize to mask their operations." The vast secrecy classifications system 12 which is legitimatized on grounds of national security,
and, to a lesser extent, executive privilege are detailed and analyzed.
Secret training of foreign guerillas in the Rocky Mountains is revealed.
The pressures exerted by the government on the press to conceal its activities from the public eye are considered. Indeed, even a contingency
master plan for nation-wide censorship of the media which can be activated at the discretion of the President in cases of "national emergency"
13
is reported.
Government efforts to elicit support for itself are also noted. From
the carefully contrived usage of "news leaks" to the propagandal pumps of
the federal information establishment comes the marketing of one product
-the "President and his administration.' 4 Even pre-recorded tape messages have been prepared for use in the event of an attack by a foreign
power which assure the public that "[o]ur defense forces have retaliated
with tremendous effectiveness and probability of victory is good."' 5
Nonetheless, Wise provides more than an expos6 of government manipulation and deceit. He thoughtfully analyzes the effect government
10. WIsE at 14.
11. See also R. BARNET, ROOTS OF WAR 266-306 (1972); SECRECY AND FOREIGN POLICY (T. Franck & E. Weisband eds. 1974); NONE OF YOUR BUSINESS:

GOVERNMENT SECRECY IN AMERICA (N. Dorsen & S. Gillers, eds. 1974); R. BERGER,
EXECUTIvE PRrVILEGE: A CONSTITUTIONAL MYTH (1974).
12. It is important to note that the classification system is a product of presidential order, not of congressional legislation. WISE at 58.
13. By mere presidential order, an elite group of citizens called the
Executive Reservists would . . . report to cableheads and to other strategic
locations across the country to censor all mail, cables, telephone calls, and
other communications entering or leaving the country. * * * The censors
can be ordered into action . . . anytime the President of the United States
wishes to do so. He would not necessarily have to declare a national
emergency; there would not have to be a declaration of war.
Id. at 135-36.
14. Id. at 187. A good example of how a governmental agency sells itself to
the citizenry is noted in J.W. FULBRIGHT, THE PENTAGON PROPAGANDA MACHINE
(1970).

The dangers thereof are considered in W. McGAFFIN & E.
(1969).
WISE at 185.

IN THE PENTAGON

15.

KNOLL, SCANDAL
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"lying" has on the relationship between the people and their governors.
When a government becomes so arrogant that it feels it need not tell its
citizens the truth about certain affairs, the people not only will lose faith
in the word of their leaders"' but also will lose control of their country.
Since information can be translated into power, those who distort and
control information can easily use it to perpetuate that power. 17 For
this reason, he advocates an end to such deceit.
Wise is a bit vague as to how this is to be accomplished. While he
asserts that blind confidence in the "elite policy makers" and their hidden decisions must be discontinued 8 and that the usage of institutions
such as our present security classification system should be sharply limited, he fails to set forth an adequate plan for implementation of these
suggestions. Moreover,, he does not satisfactorily deal with such problems as the proper limits of "executive privilege."
There are other shortcomings in the book. The author's perspective
seems a bit narrow in that he fails to mention whether official manipulation is a phenomenon peculiar to the Executive or if it exists in other
branches of the federal government and within local government as well.
Indeed, the extent of concealed misdeeds at other levels of government
is forgotten. 19 Nevertheless, for the student of government and law,
The Politicsof Lying is a must.

A more subtle form of alledged government manipulation is the subject of a recent study entitled Presidential Television. With the support
of the Twentieth Century Fund, the authors-Newton N. Minow, John
Bartlow Martin and Lee M. Mitchell2 0-analyze the uses made of the
electronic media, especially television, by every President from Roosevelt to Nixon, in order to determine if these Presidents were overzealously employing the media as a tool to enlist support for themselves,
thcir administration and their policies.
In this well-researched, well-documented publication, 21 the authors
16. It is interesting to note, for example, that in Macon, Georgia, 19% of those
interviewed doubted that America had really put a man on the moon. Id. at 341.
17. Id. at 343.
18. Id. at 345. See also T. RoSZAK, THE MAKING OF A COUNTER-CULTURE 20538 (1969). One may easily arrive at the same conclusion after considering D. HALBERSTAM, THE BEST AND THE BRIGHTEST (1969).

19. D. PEARSON & J. ANDERSON, THE CASE AGAINST CONGRESS (1968) presents
a somewhat dated, but extensive, reminder of such misdeeds in Congress while M.
ROYKO, Boss (1971) is an example of such an expose at the local government level.
20. Minow is a former Chairman of the FCC and a former Ambassador to
the Dominican Republic, Martin is an author and Mitchell is an attorney specializing in communications law.
21. Following the footnotes is a brief but useful bibliography of related materials.
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conclude that current presidential utilization of television not only allows the President effectively to elicit support from the people but also
gives him an unreasonable advantage over his political adversaries. In22
deed, they state that America's delicate system of checks and balances
and, therefore, our democracy are being threatened by presidential use
of television. 23 By way of a televised presidential address a President
can, without cost, go over the heads of political opponents and straight
into the homes of millions of Americans at prime television viewing
time 24 to outline his programs and, at least indirectly if not directly,
attempt to gain their favor. Moreover, he can do so at virtually any
time he chooses and in a setting over which he has complete control. 25
Even at press conferences or interviews, where he may have less control
over the set, a President can generally be assured of nation-wide television coverage. No political rival, whether a presidential aspirant or a
spokesperson from another political party, enjoys such an advantage.
The authors point out that even if such an opponent could afford and
requested to purchase telecasting time from the networks to offset a
26
President's advantage, in all likelihood he would be refused.
The authors are careful to note that, when a President takes the air,
we are receiving more than an objective report on developments in national affairs from our country's leader.
It is the nationally viewed justification of war, invocation of peace, praise
for political allies, damnation of opponents, veto of legislation, scolding
of Congress by a chief executive, commander-in-chief, party leader, and
27
candidate.

And, more importantly, the authors set forth evidence indicating a
President's persuasive tactics do work to his advantage.
The authors observe that, while every President since Roosevelt has
22.

MINOw at 10.

23. Id. at 12.
24. Generally, at prime time there is a potential viewing audience of 60 million
people. Id. at 11.
25. According to the authors, "[a] presidential request for television time has
never been rejected." Id. at 18.
26. Id. at 11. Incidentally, prime time telecasting on all three networks for onehalf hour, excluding the cost of producing the program, is $250,000. Id.
27. Id. Consider President Nixon's assertions of innocence regarding Watergate related matters during the last State of the Union Message. See The President Faces the Jury, NEWSWEEK, Feb. 11, 1974, at 18. Moreover, when the pressure for impeachment of the President increased substantially in early March of
1974, Mr. Nixon's responses to inquiries about his possible involvement in the "Watergate coverup" made before the Executive Club in Chicago on March 15 and before The National Association of Broadcasters in Houston on March 19 were televised live.
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appreciated the positive effect the wise use of media could have on
his office, none has appreciated it more than President Nixon.
In his first eighteen months in the White House, Nixon appeared during
prime viewing hours as frequently as Presidents Eisenhower, Kennedy and
Johnson combined during the first eighteen months of their respective
28
terms.

It is this intensification of usage, with little prospect of decline, that
obviously worries the authors. The possibility that "image" and style
29
may cloud substantive issues is apparent.
Thereafter, Minow, Martin and Mitchell quite adequately analyze
the shortcomings of ihe Federal Communication Commission regulations, particularly with regard to the "equal time" and the "fairness
doctrine" provisions. After briefly mentioning the strengths and weaknesses of the more notable proposals that have been set forth to offset
the force of presidential television, the authors outline a detailed plan of
their own which not only exhibits careful thought on their part but also
appears functional.
Realizing that communication to the masses is a necessary tool for
presidential leadership, the authors shy away from limiting the President's access to television. Under their plan, television visibility for Congress and the "opposition party" would be put on a par with that of
the executive. First, spokespersons for causes of any kind would at the
minimum be allowed to purchase television time to air their views.
Second, more congressional sessions would be televised.30 Third, opposition party television would be de-regulated-taken out of the hands
of the F.C.C. Instead, the opposition party would by law be afforded
free automatic "response time" to presidential addresses. Both presidential aspirants and presidential opponents within the party would be
given new opportunities to receive air time. Fourth, regular "national
debates" and other available formats would allow spokespersons of major and minor parties and organizations at least television exposure, if
not the opportunity to engage in lively dialogue. Finally, measures
28.

MiNow at 56.

29.

According to one author, this occurred in the 1968 elections which brought

Richard Nixon to the White House.
DENT (1968).

J. McGINNIss, Tim SELLING OF THE PRESI-

30. Television cameras are presently barred from the floor of the Senate and
House except, ironically, during the President's State of the Union address. Congressional committee or subcommittee proceedings can be and sometimes are televised. The Watergate Hearings are a recent example. Public hearings are now
underway to consider allowing media access to House and Senate chambers. Congress on Television, T.V. GuiDE, Feb. 23, 1973, at 6.
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would be taken to improve the accurate dissemination of judicial decisions to the public. In this connection, the authors are careful about
preserving the dignity of the courts (they support continuing to bar T.V.

cameras from courtooms), but are concerned about maintaining the judi3
ciary as a co-equal branch of government in the eyes of the citizenry. '

Presidential Televisirn is of interest to others besides communications lawyers. The authors are keenly aware of the gospel according
to Marshall McLuhan3 2 and make a convincing case that students of the
Constitution had better appreciate it also.
Of course, it would be naive to suggest that television alone offers
the possibility for governmental manipulative tactics. Since the Devil
allegedly tempted Eve in the Garden of Eden,3 3 the crafty use of language has provided the foundation for the most deceitful enterprises undertaken by Man. It was this broader concern that prompted Theodore
Roszak to point out:
[We have a vocabulary filled with nebulous quantities of things that have
every appearance of precise calibration, and decorated with vaguely mechanistic-mathematical terms like "parameters," "structures," "variables," "inputs and outputs," "correlations," "inventories," "maximizations," and "optimizations." The terminology derives from involuted statistical procedures
and methodological mysteries to which only graduate education gives access. The more such language and numerology one packs into a document, the more "objective" the document becomes .

.

.

The vocabulary

and the methodology mask the root ethical assumptions of policy or neatly
transcribe them into a depersonalized rhetoric which provides a gloss of
military or political necessity. To think and to talk in such terms becomes
the sure sign of being a certified realist ....
Thus to bomb more hell out of a tiny Asian country in one year than
was bombed out of Europe in the whole Second World War becomes "escalation." Threatening to burn and blast to death several million civilians
in an enemy country is called "deterrence." Turning a city into radioactive rubble is called "taking out" a city. A concentration camp (already
a euphemism for a political prison) becomes a "strategic hamlet." * * *
31. See also Martin, Giving Light to the People: Public Relations for the
Courts 57 JUDICATURE 190 (1973). This author believes the judiciary should utilize
the television media so as to explain its function and decisions. Another author
believes that the bar on television coverage of trials should be discontinued. Wilson, Justice in Living Color: The Case for Courtroom Television, 60 A.B.A.J. 294
(1974).
32. H. M. McLUHAN, UNDERSTANDING MEDIA: THE EXTENSIONS OF MAN 268-94
(Signet ed. 1964).
33. This infamous deceptor was not long without imitators. See also Genesis
4:9 where "the Lord said unto Cain. Where is Abel thy brother? And he said,
I know not: am I my brother's keeper?" (King James version).
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Running the blacks out of town is called "urban renewal." Discovering
'8 4
ingenious new ways to bilk the public is called "market research."

Since governments are quite capable of resorting to linguistic niceties

to attain desired objectives, 3 5 advocates of realism in communications
must ponder this practice. Moreover, because a high percentage of lawyers enjoy key positions in government 36 and because the legal profession generally has mastered such language usage, it is especially neces-

sary for lawyers to be adept at critically evaluating the spoken word.
In) the opinion of this writer, while lawyers can be quite creative in
muddling issues and selling arguments by inventive language exercises,
they often fail to develop, or even fail to attempt to develop, a proficiency in piercing through rhetoric of any kind.37 If such a background
were developed, a better understanding of deception by the government
and others would become feasible. It is useful, therefore, for legal
analysts to consider the painfully few publications which have attempted
to provide an understanding of linguistics. Arthur Herzog's The B.S.
Factor: The Theory and Technique of Faking it in America is such an
attempt.
In his opening chapter entitled "The Death of Lies" Herzog observes:
America will be the first civilization to eliminate lies. Soon, in America,
the lie will be superfluous, unnecessary, and will be buried.
The lie is not vanishing because it is being killed off, like some hapless
species of wildlife. It is not disappearing because it was legislated out of
existence, like a noxious fume, or because it has atrophied from lack of
use. Clearly, lies cannot be regarded as victims of higher morality. The
lie is a casualty of progress. * * *

The new device that is making the lie obsolete can be called the Fake
Factor or, for those who require still more trenchant terminology, the B.S.
Factor. A factor makes or does something. Introduced into communications of any kind, this factor causes a subtle skewering of sense, of distor34. ROSZAK, supra note 18, at 142-43. See also LANGUAGE IN AMERICA (N.
Postman, C. Weingartner & T. Moran eds. 1969); M. PEI, DOUBLE-SPEAK IN AMERICA (1973); and M. PE, WORDS IN SHEEP'S CLOTHING (1969).

35. It is often tempting to compare "sensitive" governmental pronouncementsparticularly military-with those of Newspeak in G. ORWELL, 1984 (1949), a temptation this writer cannot resist. See also Mankiewicz & Braden, Newspeak, N.Y.
Post, Feb. 13, 1971 (Magazine), at 34, col. 1.
36. Twenty-four of the thirty-seven Presidents, approximately one-half of all the
nation's Governors since the Civil War and about 60% of the U.S. Senators and
Representatives have been lawyers. M. MAYER, THE LAWYERS 23 (1966).
37. See generally, J. WHITE, THE LEGAL IMAGINATION: STUDIES IN THE NATURE
OF LEGAL THOUGHT AND ExPRESSION (1973) which is a textbook type publication

seeking to engender in the reader not only an appreciation of what it means to learn
to think and speak like a lawyer but also the ability to critically analyze the language
of the law. See also W. PROBERT, LAW, LANGUAGE AND COMMUNICATION (1972);
D. MELLINKOFF, THE LANGUAGE OF THE LAw (1973).
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tion of logic, without ever becoming an actual lie. Unlike lies, which are
occasional instruments used for specific purposes, the Fake Factor, to succeed, must be ubiquitous-that is, must set the standard for what is, or
isn't, an acceptable level of truth. This factor, then, is responsible for a
continual difference between word and reality. It has brought about the
lie which is not a lie and the truth which is not the truth. Increasingly,
it determines how our society talks to itself and the way it establishes
meaning. Rapidly, it becomes the manner we use to project our selfimage, to ourselves and others, and if it is seen as a form of counterfeiting,
38
more and more Americans are counterfeiters.

Herzog notes that the Fake Factor permeates American society at all
levels. He attributes its existence to no one person or institution in
particular but indicates it may be a product of American culture itself.
"All of us feel, whether we want to admit it or not, that hypocrisy is necessary for survival-social and personal. '39 He speculates that the reason the Fake Factor enjoys the prominence it does in America might be
traceable to the development of the atomic bomb. Once America had
the bomb it became conscious of not only its tremendous strength but
also its great responsibility in the world at large. Cognizant of its own
potential limitations as a stable society-something it had discovered
during the Great Depression-America masked its fears regarding its
possible shortcomings irn nuclear affairs behind rhetorical excess. In
other words, not wanting to face reality-the ever present possibility of
nuclear holocaust triggered by an American tactical or technical error-society sought refuge from its possible imperfections by talking in terms
which evaded the contemplation of such reality.
Other developments may have contributed to this "nonsense explosion. ' ' 40 Perhaps it was the Cold War, McCarthyism or the technocratic
society which provided evidence that the hope for a totally secure and
prosperous society had not yet been realized. But regardless of specific
cause, it was an unwillingness to accept the fact that certain social
38.

Hrazoo at 15-16.

39. Id. at 26. He indicates that
[it] might be compared to a protective screen behind which Americans
can hide their fears, their failures, their true preoccupations, the obsolescence of some of their polar ideas, the selfishness of interest groups, the
shortcomings of their society. The language seems to speak of false bravado, of spurious technological romanticism and a deification of science,
of a superiority complex, of an increasingly regimented form of life, and,
most loudly of all, of self-delusion. To fake, then, in language and logic,
is a way of appearing to make contradictions square, or of burying them
altogether in the haze of splintered intellect.
Id. at 21.
40. Id. at 197.
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objectives had not or might not be achieved that prompted Americans to
adopt a lexicon which evaded the harsh truth of general insecurity.
It is hard to change the world when you can no longer clearly grasp its
outlines-it is hard to know exactly what to be dissatisfied about. It follows that the greater the dysfunction the more the B.S. Factor would
come into play, because the bigger the defects of society the more the B.S.
Factor would be employed to rationalize them and to uphold the status
quo.
Among the things a society might want to conceal from itself

4
be the failure to achieve its own stated goals. '

. . .

would

With this background, it is not difficult to appreciate why government
spokespersons have an interest in using such techniques.
With regard to the effect the Fake Factor can have on a society,
Herzog quotes Cleanth Brooks who states, "If you debauch a language
'42
you run a grave risk of debauching the minds of those who use it."
Herzog fails, however, to develop and elaborate on this excellent thesis.
The most valuable aspect of the book, if there is one, is the author's
enumeration of the various forms the Fake Factor assumes in our society. Although the presentation is, on the whole, rhetorical in part and
poorly developed in many areas, his various categories of and elaborations on the Fake Factor are interesting. A sample is "Complex Complex" which is defined as "a compulsion to make things more complicated than they need to be, or to find a complex solution for what may
be a simple problem."'4 3 Needless to say, lawyers are found guilty of
being among the greatest purveyors of the "Complex Complex."
The B.S. Factor is the type of book that is desperately needed in legal
education. Unfortunately, however, The B.S. Factor so poorly develops
the analysis of the causes and effects of the fakery it considers and the
forms of rhetoric it attempts to describe, 44 that it will never be accepted
in legal education circles. Yet Herzog's book is a refreshing break from
the garble about which he comments.
More troubling and nore threatening to the spirit of our democracy
than simple manipulative techniques of the government is outright lawlessness on the part of those to whom we entrust our government. In
response to this phenomenon, Jethro Lieberman writes an interesting
account of such behavior in How the Government Breaks the Law. It
41.
42.

Id. at 200.
Id. at 21.

43.
44.

Id. at 54.
Moreover, it provides no documentation which might be of interest to the

reader.

SURVEY OF LEGAL LITERATURE

19741

1031

is not a unique publication. There are others comparable to it. 45 Neither is it an extensive in-depth analysis of particular types or episodes
of government lawbreaking. 46 Nonetheless, it is an interesting package
of incidents that involve government lawlessness, 47 many of which have
been extensively reported elsewhere. Moreover, it considers, in a rather
concise manner, the various causes and effects of such governmental behavior. Thus, since it is the most recent publication of its kind, the
reader who does not otherwise follow governmental wrongdoing will
find it of interest.
Lieberman divides governmental crimes against society into three major categories 48-- crimes against the individual, crimes affecting groups
and crimes affecting everyone. The most notable affair in the first
group concerned the military's illegal dismissal of A. Ernest Fitzgerald
because of his testimony before a congressional committee investigating
certain weapons cost overruns. Another incident of the first category
involved an Illinois prosecutor's suppression of evidence favorable to the
defendant in a criminal case. The defendant, who was later proved
49
innocent, spent ten years on death row.
The next cluster of crimes-those against certain groups-includes
the improper mass arrest and detention of nearly 6,000 May Day demon45. T. BECKER, GOVERNMENT ANARCHY AND THE POGONOGO ALTERNATIVE
(1972); GOVERNMENT LAWLESSNESS IN AMERICA (T. Becker & V. Murray eds.
1971).

46. Consider NATIONAL COMMISSIONS ON THE CAUSES AND PREVENTION OF VIOLENCE, RIGHTS IN CONFLICT: THE VIOLENT CONFRONTATION OF DEMONSTRATORS
AND POLICE IN THE PARKS AND STREETS OF CHICAGO DURING THE WEEK OF THE DEMOCRATIC NATIONAL

CONVENTION

OF

1968 (1968);

CONSULTIVE COUNCIL,

COMMI'rEE ON AMERICAN POLICY TOWARD VIETNAM, VIETNAM

LAWYERS

AND INTERNATIONAL

LAW: THE ILLEGALITY OF UNITED STATES MILITARY INVOLVEMENT (1967); S.
RAAB, JUSTICE IN THE BACK RooM (1967); P. CHEVIGNY, POLICE POWER AND POLICE
ABUSES IN NEW YORK CITY (1969); CRIMES OF WAR (R. Falk, G. Kolko & R.
Lifton eds. 1971); THE KNAPP COMMISSION REPORT ON POLICE CORRUPTION, Com-

mission Report to Investigate Allegation of New York City's Police Corruption and
the City's Anti-Corruption Procedures (1972); R. WINTER-BERGER, THE WASHINGTON PAY-OFF: A LOBBYIST'S OWN STORY OF CORRUPTION IN GOVERNMENT (1972);
ATiCA, THE OFFICIAL REPORT OF THE NEW YORK STATE SPECIAL COMMISSION ON
ATtiCA (1972); P. DAVIES, THE TRUTH ABOUT KENT STATE: A CHALLENGE TO THE
AMERICAN CONSCIENCE (1973); J. MrrFoRD, KIND AND USUAL PUNISHMENT: THE

PRISON BUSINESS (1973).
47. The scope of illegalities presented is broad. They include many types existing at all levels of government-federal, state and local.
48. These categories should be distinguished from two others, "Crimes Affecting
No One" and "Private Crimes of Government Officials," which are also considered.

49.

See W.

LASSERS, SCAPE GOAT JUSTICE:

LLOYD MILLER AND THE FAILURE OF

THE AMERICAN LEGAL SYSTEM (1973) for the full story.
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strators in Washington, D.C. in 1971.50 And, of course, various instances of local government defiance of minority group civil rights
through devices ranging from subtle techniques aimed at keeping minorities from voting to outright murder of civil rights workers are presented.
The final group--crimes affecting everyone-presents generally lesser
known cases of government impropriety. These include such matters as
a superior military officer illegally holding civilian office and a state
legislature's failure to re-apportion its legislative districts as required by
its own state Constitution. It should be mentioned that some of the case
histories, as presented by Lieberman, are incomplete, biased or short
on evidence. 51 One example of such deficiencies is the report on the
killing of Fred Hamplon and Mark Clark by state's attorney's police
in Chicago in 1969.52
An interesting aspect of the book is its presentation of the various
methods governments typically utilize in responding to charges of impropriety. The author outlines these at the outset:
(1) deny the charges; (2) confuse the issue or evade the charges; (3)
promise action or investigation; (4) assert necessity; (5) accuse the accuser; (6) assert the difficulty and unfairness of enforcement; (7) cite a
duty; (8) show an obscure lawful purpose; and (9) assert that the law55
breaking is a mere aberration confined to lower-ranking officials.

Thereafer, Lieberman provides an effective number of illustrations of

each type.
As a final matter, Lieberman points out the need for reform. His
approach is not one of replacing "bad eggs" in government with "good." 5 4
He believes that certain governmental institutions, such as secrecy, government immunity and administrative discretion 55 as well as certain gov50. For the critical reaction of one former police chief to this type of tactic,
see J. AHERN, POLICE IN TROUBLE 128-29 (1972). Cf. W. DOBROVIR, JUSTICE IN
TIME OF CRISIS: A STAFF REPORT TO THE DISTRICT OF COLUMBIA COMMITrEE ON
THE ADMINISTRATION OF JUSTICE UNDER EMERGENCY CONDITIONS (1969).

51. This is not to suggest that the book is without documentation. A fair bit
of it is presented at the end of the book.
52. For a good critical portrayal of this event and its aftermath, see M. ARLEN,
AN AMERICAN VERDICT (1973).
53. LIEBERMAN at 220.

54. Charles Reich would have us believe a new generation of Americans are
emerging with a new consciousness, a raised willingness to deal 4th the country's
inequities and shortcomings. Change in political structure may follow but is not
essential to this "revolution." C. REICH, THE GREENING OF AMERICA (1970). See
also J. REVEL, WITHOUT MARX OR JESUS: THE NEW AMERICAN REVOLUTION HAS
BEGUN (1970).
55. See K. DAVIS, DISCRETIONARY JUSTICE 215-33
CAL PRISONERS IN AMERICA 184-207 (1973).

(1971); C.

GOODELL, POLITI-
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ernment interests5 6 lend themselves to government abuse. For this reason, he advocates either reform or elimination of these structures and
motivations of government. 7
This suggestion raises a fundamental question. Are some of our basic
governmental institutions so corrupt that only a massive reshaping of
them will insure a free, but orderly society? It is this question which is
the central issue in a heated political debate presently going on in this
country. It appears that no major governmental institution is currently
subject to more serious attack than that of the office of the President
of the United States. Although most of the presidential critics base
their condemnation of the President or the presidency on the tyrannical
aspect that has developed within it, 58 there is no consensus as to what
remedy should be adopted to overcome this alleged deficiency in the
institution. Many believe that the Presidency simply needs a new face.
Yet many other observers insist that the office itself must be restructured
and reformed so as to make it virtually impossible for any President to
abuse his power.

This criticism and debate can hardly be ignored. History shows that
when the general populace of a nation defers too much decision-making
and control to its leaders, it is quite conceivable that those leaders will
exploit their office by assuming a direction advantageous to themselves
but detrimental to the citizenry, the nation, and perhaps the world. 59
It was this fear that prompted the founders of our nation to adopt a
56. See also H. PACKER, THE LIMITS OF THE CRIMINAL SANCTION 149-73 (1968);
J. SKOLNICK, JUSTICE WITHOUT TRIAL 230-45 (1966).
57. For an analysis which supports the general proposition that changing certain.
environmental structures can effectively determine the behavior of those operating
within the controlled environment, see B.F. SKINNER, BEYOND FREEDOM AND DIGNrrY (1971).
Such thinking has been applied to controlling deviant behavior. C.
JEFFERY, CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN (1971).
58. See, e.g., Ostrom, How to Create a Tyranny, INTELLECTUAL DIGEST, March,
1974, at 62. This article is excerpted from Vincent Ostrom's recent book, THE INTELLECTUAL CRISIS IN AMERICAN PUBLIC ADMINISTRATION (1973), in which the
author expands on this theme.
59. See W. CHURCHILL, THE GATHERING STORM (1948); W. SHIRER, THE RISE
AND FALL OF THE THIRD REICH (1960) and R. PAYNE, THE LIFE AND DEATH OF
ADOLF HITLER (1973) for a review of Hitler's rise to power. See KHRUSirCHEV
REMEMBERS (S. Talbott ed. 1970) for Nikita Khrushchev's candid admissions regarding Stalinist abuse and brutality in the U.S.S.R.

See also A. SOIZHENrITSYN,

THE GULAG ARCHIPELAGO, 1918-1956 (1974) which presents a more revealing portrait of life within the U.S.S.R. See also A. ULAM, STALIN: THE MAN AND HIS
ERA (1973) for details of the Stalinist purge; M. ARNOLD-FoSTER, THE WORLD AT
WAR (1973) for a one-volume history of the Second World War based on the 26
segment television series, narrated by Sir Laurence Olivier, which presents in both
visual and narrative form one of the most objective and thorough portrayals of the
events and persons involved in that conflict that has ever been presented.
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democratic form of government. 60 And by our insistence on maintaining
the delicate balance of control between the electorate and the elected,
our nation will retain its democratic vitality.
In response to the charges that tyrannical gestures were emanating
from the Oval Office, Arthur M. Schlesinger, Jr.,6 ' historian and former
assistant to President Kennedy, wrote The Imperial Presidency which
is a must for constitutional lawyers. It is a meticulous historical analysiS62 of the uses and abuses of presidential power from Washington through
Nixon. 68 The emphasis of the analysis is on the war-making power,
which Schlesinger believes has been captured by the office of the presidency, and which now serves as precedent for usurpation of other powers not originally delegated to the President.
By tracing the war-making power from its constitutional development
by the founding fathers, through the nation's various experiences with
war and peace, and by then analyzing more recent exercises of power
over domestic affairs, the author concludes that the abdication of responsibility in decision-making by the Congress to the President, plus the
refusal of the Supreme Court to limit presidential exercises of power,
have brought us to the point where "[t]he constitutonal Presidency . . .
has become the imperial Presidency and threatens to be the revolutionary Presidency."'6 4 Moreover, his rich legal examination of this
gradual transfer of power provides a cogent argument for the proposition
that the separation of powers principle is in danger.6 5
60.

See THE

LIFE AND SELECTED WRrrINGs OF THOMAS JEFFERSON

237 (A. Koch

& W. Peden eds. 1944); THE WORKS OF JAMES WILSON 290-300 (R. McCloskey
ed. 1967). See also W. DOUGLAS, POINTS OF REBELLION 95 (1970) for brief com-

ments about the Founding Fathers' reaction to George III.
61. Mr. Schlesinger has previous writings including:

THE AGE OF JACKSON

(1945); THE AGE OF ROOSEVELT, VOL. 1: THE CRISIS OF THE OLD ORDER: 19191933 (1957); THE AGE OF ROOSEVELT, VOL. 2: THE COMING OF THE NEW DEAL
(1959); THE AGE OF ROOSEVELT, VOL. 3: THE POLITICS OF UPHEAVAL (1960); THE
PoLITICS OF HOPE (1963); A THOUSAND DAYS: JOHN F. KENNEDY IN THE WHITE
HOUSE (1965); THE BrITER 1HERITAGE: VIETNAM AND AMERICAN DEMOCRACY, 19411966 (1967); THE CRISIS OF CONFIDENCE: IDEAS, POWER, AND VIOLENCE IN AMERICA (1969); THE COMING TO POWER: CRITICAL PRESIDENTIAL ELECTIONS IN AMERICAN HISTORY (1972).

62. The author provides extensive documentation in the footnotes which appear
at the end of the book.
63. See also G. REEDY, THE TWILIGHT OF THE PRESIDENCY (1970); G. REEDY,
THE PRESIDENCY IN FLUX (1973); E.

HUGHES,

(1974).
64. SCHLESINGER at viii.

(1973); C.
TOWARD A NEW CONSTITUTION

THE LIVING PRESIDENCY

HARDIN, PRESIDENTIAL POWER AND AccOuNTAILITy:

For an analysis of the tensions between the Supreme

Court and the Chief Executive, see R. SCIGLIANO, TiE SUPREME COURT AND THE
PRESIDENCY (1971).
65. See Montesquieu, Separation of Powers, in THE LIBERAL TRADITION IN EuRO-

PEAN THOUGHT 132-39 (1. Sidorsky ed. 1970).
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Schlesinger believes that the "fateful evolution" toward presidential
supremacy began during President Lincoln's response to the attempted
secession of the southern states.6 6 Although a firm response was necessary for the nation's preservation, Lincoln by-passed Congress and assumed broad authority for himself in his effort to suppress this massive
67
rebellion.
Perhaps the greatest catalyst of expanding presidential power was
World War II and the fears and anxieties which developed as a consequence of it. Faced with a rapidly mounting world crisis, yet without
congressional authority to respond, President Franklin Roosevelt exhibited amazing allegiance to the constitutional requirement that Congress
initiate the instruments of war. However, when Congress did declare
war, in quick response to the attack on Pearl Harbor, "the urgencies of
war led (Roosevelt) to turn increasingly to less particularized authority.

.

." in carrying out the war. 68

Roosevelt and his successors thereafter construed either World War II,
the Korean War, the Vietnamese War or the Cold War as an excuse for
enlarging various aspects of presidential power in military campaigns or
foreign affairs. 69 Congressional sentiment was considered, but not controlling. Congressional authority was more and more assumed. "Exe66. SCHLESINGER at 61.
67. Lincoln delayed the convocation of Congress from April 12, 1861, when
Fort Sumter was fired upon, until July 4 lest rigid constitutionalists on the
Hill try to stop him from doing what he deemed necessary to save the
life of the nation. In his twelve weeks of executive grace, Lincoln ignored
one law and constitutional provision after another. He assembled the militia, enlarged the Army and the Navy beyond their authorized strength,
called out volunteers for three years' service, spent public money without
congressional appropriation, suspended habeas corpus, arrested people "represented" as involved in "disloyal" practices and instituted a naval blockade of the Confederacy-measures which, he later told Congress,
"whether strictly legal or not, were ventured upon under what appeared
to be a popular demand and a public necessity; trusting then as now that
Congress would readily ratify them."
Throughout the war, even with Congress in session, Lincoln continued
to exercise wide powers independently of Congress. He asserted the right
to proclaim martial law behind the lines, to arrest people without warrant,
to seize property, to suppress newspapers, to prevent the use of the post
office for "treasonable" correspondence, to emancipate slaves, to lay out
a plan of reconstruction. His proclamations, executive orders and military
regulations invaded fields previously the domain of legislative action. All
this took place without a declaration of war by Congress.
Id. at 58.
68. Id. at 115.
69. A close examination of Roosevelt's reaction to World War II and of Eisenhower's to the Korean War, in particular, provides potent ammunition for the argument, which will be expanded upon, that the pressures on the office of the presi-
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cutive agreements" and "executive orders" became more commonplace.
Moreover, in the name of "national security" and by way of presidential
order, secrecy in governmental operations took new or expanded forms.
The Central Intelligence Agency was developed. The security classification system, as noted previously, was greatly enlarged. Collection of
dossiers on suspicious elements was initiated. And, of course, "executive privilege" shielded internal executive operations.

The most blatant abuses of presidential power in the area of foreign
affairs, according to the author, occurred during the terms of the last
two presidents.7 0

First, President Johnson ordered 22,000 American

troops to the Dominican Republic without any congressional authorizations. Thereafter, by way of "a stampede of misinformation and misconception, if not of deliberate deception, '71 he pressured Congress into
passing a resolution, of uncertain legal validity,7 2' which allowed the
President to wage war in Vietnam. Next, President Nixon ordered the

invasion of Cambodia and the bombing of Laos without any congres73
sional mandate.
Encountering no significant rebuff from either the Congress or the
Judiciary over the matter of presidential war-making, the President's
urge for control moved into domestic affairs. 74 With government condency have a greater impact on the attitude of a President regarding exercise of
power than any attitude he may have brought to the office. See, e.g., id. at 163.
70. Both Johnson and Nixon had indulged in presidential war-making beyond the boldest dreams of their predecessors. Those who had stretched
the executive war power to what had seemed its "outer limits" in the past
had done so in the face of visible and dire threat to national survival:
Lincoln confronted by rebellion, Roosevelt by Hitler. Neither had pretended to be exercising routine powers of the Commander in Chief. Johnson and Nixon had surpassed all their predecessors in claiming that inherent and exclusive presidential authority, unaccompanied by emergencies
threatening the life of the nation, unaccompanied by the authorization of
Congress or the blessing of an international organization, permitted a
President to order troops into battle at his unilateral pleasure.
Id. at 193.
71. Id. at 179.
72. See R. Falk, Six Legal Dimensions of the United States Involvement in the

Vietnam War, in 2

THE VIETNAM WAR AND INTERNATIONAL LAW

245-50 (R. Falk

ed. 1969); Van Alstyne, Congress, The President, and the Power to Declare War:
A Requiem for Vietnam, 121 U. PA. L. REv. 1 (1972).
73. Schlesinger considers additional methods whereby these Presidents managed
to broaden their power over foreign affairs. For example, he noted that Nixon's
support for a professional army was likely based on his interest in avoiding conflict
with the more critical, more liberal element that exists in a civilian army. SCHLESINOER

at 198-200.

74. [Mjore than his predecessors, Nixon perceived that the imperial Presidency was now acquiring a base in domestic policy. He had a constitu-
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trolling more and more aspects of the economy, it seemed natural to
the Executive to assume broader control in this area. Not only was
Nixon now enjoying broad power in the areas of price control, tax relief, subsidies and import quotas, but he also saw fit to impound monies
appropriated by Congress for certain programs it thought necessary.
The effect of this was to allow the Executive the discretion either to
delay or to halt those programs he didn't like, under the guise of economic necessity.
What was now happening to the presidency was more than Nixon's
simply asserting claims to authority not previously enjoyed. 75 With

these developments, its occupant was showing "monarchical yearnings." ' 76

A state of mind was developing whereby the Executive was assuming
that it, and it alone, was competent to make a multitude of decisions

regarding national policy.

Most importantly, however, the Executive

was, in many instances, deciding for itself whether its actions were legal. 7
Given this state of affairs, it was not difficult to conclude that the nation
might be on a collision course. Amazingly, few realized how imminent
the danger was or what shape it would take. But suddenly it came
"and its name was Watergate. 78
ency to defend and a set of values to vindicate, and he planned to make
Congress as impotent in domestic affairs as it had come to be in foreign
affairs.
Id. at 233. For a more expansive discussion and critique of the growth of presidential power in domestic affairs, consider WHAT NIXON is DOING TO US (A. Gartner, C. Greer, & F. Riessman eds. 1973).
75. Nixon was carrying the imperial Presidency toward its ultimate form in
the plebiscitary Presidency-with the President accountable only once every four years, shielded in the years between elections from congressional
and public harassment, empowered by his mandate to make war or to make
peace, to spend or to impound, to give out information or to hold it back,
superseding congressional legislation by executive order, all in the name
of a majority whose choice must prevail till it made another choice four
years later ....
SCHESINGER at 255.
76. Id. at 218.
77. Whatever the explanation, the theory of the Presidency [Nixon]
embodied and propagated meant that the President of the United States,
on his own personal and secret finding of emergency, had the right to nullify the Constitution and the law. No President had ever made such a
claim before.
Id. at 266. In a recent publication, two eminent authors have sought to justify legal
"rule departures" by government officials (as well as citizens) if a greater legitimate
goal is accomplished. Within this context, an inference is drawn that President
Nixon might be able to legitimize his "rule departures" by demonstrating national

ends so required.

M.

KADISH &

S. KADISH,

DISCRETION TO DISOBEY

92-94 (1973).

This writer believes such thinking can only foster more governmental "rule departures."
78. SCHLESINGER at 266.
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In most cases of government lawlessness, 79 the illegalities stem from
an attempt, on the part of the violator, to attain an objective which the
violator deems necessary. s0 The methods used to achieve such an
objective are rationalized as legitimate even though they may be technically illegal. Watergate was no exception to this general rule.
[E]verywhere [Nixon] looked he saw around him hideous threats to the
national security-threats that, even though he would not describe them
to Congress or the people, kept his White House in constant uproar and
warranted in his own mind a clandestine presidential -response of spectacular and historic illegality. If his public actions led toward a scheme of
presidential supremacy under a considerably debilitated Constitution, his
private obsessions pushed him toward the view that the Presidency could
set itself, at will, above the Constitution. It was this theory that led
straight to Watergate. 8 '

What could be said about Nixon could be said about his associates.
As Schlesinger commented, "What distinguished the Nixon crowd was,
' '82
in a sense, the purity of their motives.
Whatever the Nixon men believed their motives to be, their methods
were certainly less than pure. To maintain the security they considered
essential, it was necessary to engage in certain transgressions not only to
insure against attacks on the nation's security, but also to avoid the
election of a President who they believed might not take a firm national
79. It is no longer presumptuous to say the Watergate affair was indeed illegal
inasmuch as over a dozen individuals have already been found guilty as a consequence of being involved in that incident. TIME, March 11, 1974, at 20-21.
80. Jerome Skolnick concludes, for example, that many police will attempt to
evade procedural limitations which have as their basis protecting one suspected of
crime so as to secure what they view as a greater goal-arrest and conviction of
the wrongdoer. SKOLNICK, supra note 57, at 228. A former federal prosecutor elaborated on the extent to which police will go in their attempt to get a defendant
convicted.
Every lawyer who practices in the criminal courts knows that police perjury is commonplace.
The reason is not hard to find. Policemen see themselves as fighting
a two-front war-against criminals in the street and against "liberal" rules
of law in court. All's fair in this war, including the use of perjury to
subvert "liberal" rules of law that might free those who "ought" to be
jailed.
Younger, The Perjury Routine, THE NATION, May 8, 1967, at 596.
81. Schlesinger, supra note 64, at 267. Another writer speculates that Nixon
has an inner need to create an enemy, a crisis or a challenge for himself so is
to satisfy his urge to compete. And "it was just that need that brought him to
this fix." Wills, Richard Nixon's Seventh Crisis, N.Y. Times, July 8, 1973, § 6
(Magazine), at 7, 28.
82. SCHLESINGER at 268. See also Bickel, Watergate and The Legal Order,
COMM.NTARY, Jan. 1974, at 19 for a discussion of legal means and ends,
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security stance or support the policies they deemed necessary for Amer83

ica.
How then would Schlesinger cope with this problem? Might he suggest, as others have, that the powers of the President be limited, that
certain government institutions be reformed so as to insure that any
"monarchical yearnings" of future executives be controlled? Schlesinger
answers,
Whatever tragedy the imperial Presidency had brought to the nation, a
program against the Presidency was not the answer. Abuse of presidential
power was not an argument against presidential power per se. Stripping
the President of all his independent authority was no more advisable from
the viewpoint of the national interest than it was possible constitutionally
or functionally. The Founding Fathers had been right to repose wide pow84
ers in the executive branch.

While he advocates some institutional change, such as "the loosening of
the executive monopoly of information, '8 he shies away from too much
of it.8 6 Instead, he believes a change of attitude by future Chief Executives will remove the potential for crisis that the imperial Presidency
presents.
[They] would have to begin by ridding themselves of honest misconceptions about the nature and power of the office, misconceptions arising in
the wake of the New Nationalism, the New Deal and the Second World
War, enlarged and hardened by the Cold War, propagated by a generation
of scholars, sustained thereafter by the myth-making of the press and the
87
acclaim of sycophants.

Schlesinger believes there is a need for a strong executive, particularly in administering foreign affairs. He goes no further in limiting
presidential power than conceding that future Presidents should "admit

Congress to genuine, if only junior, partnership in the foreign policy process."8 8

With regard to domestic affairs, he sees the need for "a strong

83. See also Johnson, Facing up to Watergate, Chicago Sun-Times, May 6, 1973,
§ 1-A (Viewpoint), at 1, 16. Another author has speculated that the Watergate
affair occurred primarily as a consequence of the competition for power between
various federal offices including the White House, the F.B.I. and C.I.A. St. George,
The Cold War Comes Home, HARPERS, Nov. 1973, at 68. It is interesting to consider, in this regard, the alleged Pentagon spying on the White House in 1970. San
Francisco Chronicle, Feb. 4, 1974, at 8, col. 1.
84. SCHLESINGER at 319.
85. id. at 331.
86. He considers but refuses to accept such "structural" reforms as a plural executive, a single six-year term for the President and a parliamentary system of government, and such "substantive" reforms as limiting executive privilege, anti-impoundment legislation and restricting pocket vetoes.
87. Id. at 324-25. Cf. Berger, War-Making By the President, 121 U. PA. L. Rav.
29 (1972).
88. SCHLESIONa at 325.
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Nonetheless, he

insists that the Chief Executive must provide strong moral leadership
which has to include being honest with the citizenry and avoiding questionable conduct in office. Moreover, he asserts "all great decisions
of the govermnent must be shared decisions" between the Executive
and Congress." ° He calls for "comity" between the two branches and
reverence for each other's place in our governmental structure.
Any President who goes beyond the limits of proper behavior, the
author submits, can be dealt with through available remedies, namely,
the impeachment process. This is the avenue he would pursue with
regard to the allegations of wrongdoing on the part of President Nixon. 9 1
89.

Id. at 403.

90. Id. at 406.
91. The author divides the various alleged impeachable offenses against the President and his administration into two categories: "constitutional" and "criminal."
The first includes:
the abuse of impoundment and executive privilege, for example; or the secret air war against Cambodia in 1969-1970, unauthorized by and unknown
to Congress; or the prosecution of the war in Vietnam after the repeal
of the Tonkin Gulf Resolution; or the air war against Cambodia after the
total withdrawal of American troops from Vietnam.
Id. at 378. The criminal charges include:
a multitude of indictable activities: at the very least, in burglary; in forgery; in illegal wire-tapping; in illegal electronic surveillance; in perjury; in
subornation of perjury; in obstruction of justice; in destruction of evidence;
in tampering with witnesses; in misprision of felony; in bribery (of the
Watergate defendants); in acceptance of bribes (from Vesco and the ITT);
in conspiracy to involve government agencies (the FBI, the CIA, the Secret Service, the Internal Revenue Service, the Securities and Exchange
Commission) in illegal action.
Id. at 379. See also L. LURIE, THE IMPEACHMENT OF RICHARD NIXON 196-201
(1973) for a lengthier list of grounds for impeachment of the President; All About
Impeachment, NEWSWEEK, March 25, 1974, at 28.
Raoul Berger, an authority on the impeachment process, indicates that the "great
preponderance of authority" supports the view that impeachable offenses "are not
confined to criminal conduct." R. BERGER, IMPEACHMENT: THE CONSTITUTIONAL
PROBLEMS 58 (1973).
Schlesinger has little difficulty imputing responsibility to the President for his assistants' wrongdoings.
Whether Nixon himself was witting or unwitting, what was clearly beyond dispute was his responsibility for the moral atmosphere within his
official family. White House aides do not often do things they know their
principal would not wish them to do-a proposition to which I and dozens
of other former White House aides can attest from experience. It is the
President who both sets the example and picks the men.
SCHLESINGER, supra note 64, at 379-80.
One author has insisted that Nixon and his various associates have a history of
involvement in questionable conduct that stretches from his days in Congress
through Watergate. F. MANXIEWICZ, PERFECTLY CLEAR: NIXON FROM WHITTIER TO
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In sum, he states "[t]he effective
means of controlling the Presidency
'92
lay less in law than in politics."
But is this really true? First, can we depend today on the existing
internal workings of government to control the Executive's grasp for
exclusive power, especially considering its failure to do so during the
development of the imperial Presidency? Second, how can we be
assured that the Chief Executive will restrain himself from clutching
such power when our experience has been to the contrary? Schlesinger
points out, for example, that though President Eisenhower ran for office
calling for limiting presidential power and left office advocating the same,
he failed to practice what he preached while actually in office. Indeed,
President Nixon came to office on a similar platform.
With regard to the author's support for a "strong President" and for
"shared" decision-making between the Congress and the Executive,
other fundamental questions must be considered. First, while admitting, but only for a moment, that a fairly compelling argument can be
made-as Schlesinger does-for a strong Chief Executive on the
grounds of efficiency and cohesion in administration, one must ask
whether any centralization of power in one office provides the framework for potential abuse of that power. If it does, then it is necessary
to inquire as to whether effective checks against such abuse exist. Considering the evolution of the imperial Presidency, it is fair to say that
if such checks exist, they haven't been very viable. Hence, if a strong
Presidency is a national necessity, adequate controls against abuse must
be either renovated or created. Such controls might include the creation
of a select congressional committee or an ombudsman-like federal agency
which would have as its purpose the reviewing of Executive methods
and policy, and the reporting of questionable activity to the people.
Next, it is essential to examine whether a strong executive is indeed
a necessity. Certainly the nation can use positive moral direction emanating from one figurehead who has been elected by all the people. So
too, in administering the directives from the Congress, a single office
with extensive ministerial authority is not only expeditious, but functionally imperative. However, this sort of strength need not be translated
(1973). Also consider the hotly debated transcripts of tape recordings
of White House conversations relating to the Watergate affair which provide
some insight into the nature of President Nixon. THE WHITE HOUSE TRANSCRIPTS:
WATERGATE

THE FULL TEXT OF THE SUBMISSION OF RECORDED PRESIDENTIAL CONVERSATIONS TO
THE COMMITTEE ON THE JUDICIARY OF THE HOUSE OF REPRESENTATIVES BY PRESIDENT
NIXON (The New York Times, G. Gold, ed. 1974).

See M. LOMASK, ANDREW JOHNSON, PRESIDENT ON TRIAL (1960) for the history
of the only impeachment trial that has occurred in United States history.
92.

SCHLESINGER

at 410.
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into presidential powek that not only intrudes into the jurisdiction of the
other branches of government but also actively competes with those
other branches in the making of crucial decisions affecting the nation's
direction. The reason the founding fathers created a broad-based Congress was to avoid the narrow perspective of one individual in decisionmaking. Schlesinger, on the other hand, concedes significantly broader
authority to the executive in shaping the foreign and economic policies
of the nation. Moreover, although he speaks of the need for comity between the Congress and the Executive in policy-making, it is doubtful
that it will ever develop. First, the President has captured virtually exclusive, if not totally exclusive, control over many aspects of the federal
government that he will likely be unwilling to share or return to Congress. Second, such comity will only develop, under the author's plan,
if the Chief Executive is of the attitude that it should. There is simply
no way to force him. Only restrictions such as legislation controlling
the President's ability to commit forces to combat, to enter into agreements with foreign nations, to impound funds or to accept campaign contributions would effectively control the Executive's exercise of power.
A final, but related, problem concerns Schlesinger's thesis regarding
shared decision-making. Although there is often, and necessarily so,
considerable executive discretion in the administration of the day-to-day
operations of government, it is Congress that has been delegated the
constitutional responsibility of making policy. Hence, to speak of shared
responsibility appears to put one man, the President, on a par with the
entire Congress as regards the power to make policy.
In summary, the publications reviewed in this report collectively support the thesis that allegations regarding government manipulation, deception, lawlessness and tyranny have substantial basis. Such activity
seriously jeopardizes the concept of government "by the people." Thus,
the problem which challenges the citizenry of America is how to respond to this phenomenon.
It is unlikely that a complex society such as exists within the United
States will ever function without some government organization. 3 As
Rousseau pointed out in The Social Contract:
men .

.

. have no other means of self-preservation than to form by aggre-

93. However, it should be mentioned that a significant movement in America
called the "New Libertarianism" or "anarcho-capitalism" supports a completely government-free society which would depend on free enterprise for such services as police protection, education and, even, security from other nations. See M. RoTHBARD, FOR A NEw LIBERTY (1973) or H. BROWNE, How I FouND FREEDOM IN AN
UNFREE WORLD (1973).
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gation a sum of forces which may overcome the resistance, to put them
94
in action by a single motive power, and to make them work in concert.

The issue, then, is not whether the general populace will retain this
social contract they call government. Rather, it is whether they will be
able to control their government and, thereby, their own destiny. To
accomplish this, they must not only collectively agree upon who will

administer the processes of government, but also, and more importantly,
they must structure or re-structure the social contract in such a way as to
maintain such control.9 5
94. Rousseau, The Social Contract, in THE LIBERAL TRADITION IN EUROPEAN
THOUGHT 140, 141 (D. Sidorsky ed. 1970).
95. Although it would be futile to attempt to note all the relatively recent books
calling for political reform, the following are included only as an indication of the
possibilities that are available.

W. BUCKLEY, FOUR REFORMS: A PROGRAM FOR THE
SEVENTIES (1973); J. NEWFIELD & J. GREENFIELD, A POPULIST MANIFESTO: THE
MAKING OF A NEW MAJORITY (1972); M. HARRINGTON, SOCIALISM (1970); J. SERVAN-ScHEiBER, THE RADICAL ALTERNATIVE (1970); M. GRAVEL, CITIZEN POWER

(1972).
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IN PURSUIT OF PRICE STABILITY: THE WAGE-PRICE FREEZE
OF 1971 by ARNOLD R. WEBER. Washington: The Brookings Institution. Page notes each chapter; tables; index. 1973. Pp. xiv + 137.
$5.95 cloth/$2.50 paper.

Lawrence F. Doppelt*
It is somewhat unfortunate for Professor Weber' that his study of the
wage-price freeze of 19712 is being reviewed in these inflationary times.
In light of recent economic events the very title of the book takes on an
ironic ring. The "pursuit of price stability" has terminated in some of
the severest wage and price instability this nation has known.8
Dealing exclusively with Phase I, the book covers the period from
immediately preceding August 15, 1971, when the freeze was instituted,
to November 15, 1971, when it was replaced by Phase II. Emphasis
is on formulation and effectuation of Phase I policies. No attempt is
made to separately analyze the entire economic stabilization program. 6
Although there is some discussion of Phase I economics and the role
of a freeze in an "incomes policy," the study, which is written in a comprehensible and straight-forward style, generally records 'the background,
* Professor, JIT/Chicago-Kent College of Law. Arbitrator, American Arbitration Association and Federal Mediation and Conciliation Service. B.A., Northwestern University; J.D., Yale Law School. Professor Doppelt was a mediator in collective bargaining during the recent wage and price control period and has also recently
written on those controls. This review was written in March of 1974 prior to the
dismantling of the Economic Stabilization Program.
1. Arnold Weber is presently Provost of the Carnegie-Mellon University.
Formerly a faculty member at the University of Chicago Graduate School of Business, he served as the first Executive Director of the Cost of Living Council.
2. The wage-price freeze of 1971, commonly known as Phase I and hereinafter
referred to as "Phase I" or the "freeze," imposing a broad lid on wages and prices,
was enacted by ExEc. ORDER No. 11, 615, 3 C.F.R. § 199 (1971), and modified by
EXEC. ORDER No. 11,627, 3 C.F.R. § 218 (1971) pursuant to the Economic Stabilization Act of 1970, Pub. L. No. 91-379, § 204, 84 Stat. 799.
3. Details on current economic inflation and instability are set forth, infra.
4. Phase II, which implemented wage and price controls rather than a freeze,
was enacted pursuant to the Economic Stabilization Act of 1970, supra note 2, and
is set forth in 6 C.F.R. § 110.1 (1972).
5. As used herein, the economic stabilization program encompasses Phases I
and II, as well as Phase 11, EXEC. ORDER No. 11,695, 38 Fed. Reg. 1473
(1973) and Phase IV, EXEC. ORDER No. 11,730, 38 Fed. Reg. 19345 (1973),
the latter two were also enacted pursuant to the Econonic Stabilization Act of
1970, Pub. L. No. 91-379, 84 Stat. 799. Phase IV is still in effect as of March, 1974.
1
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progress, and strategies of the Phase I period. After describing the
factors which initiated the freeze, the book outlines the administrative
structure created to effectuate the economic controls. Basic definitions,
questions of coverage, and policy considerations are fully covered as are
enforcement tactics, litigation efforts, and the compliance record in the
context of the lessons, limitations and problems encountered in Phase I.
Weber generously praises the Cost of Living Council, the government
agency primarily entrusted with administering the freeze. He describes
its policies as a "mixture of principle and pragmatism," noting "a
penchant for toughness." 7 Although he does not hesitate to discuss its
deficiencies and limitations, he clearly deems the Council's performance
"outstanding." 8
Moreover, Weber considers Phase I to have been a "success," a determination implicit throughout the book. This is based on the general
record of compliance, 10 the restraint on the upward movement of wages
and prices during the ninety-day freeze period," and the apolitical nature of the enforcement program.1 2 He concludes that, overall, "the
freeze worked with a high degree of effectiveness, was remarkably free
from political influences in its execution, and demonstrated that the
governmental apparatus can be adequate to the task with minimal prep3
aration.'
However, Weber's assessment of Phase I results from his viewing the
freeze solely within its own frame of reference. As he otherwise acknowledges, this view "misconstrues the 'basic function of a freeze as it relates
to a general program of incomes policies."'1 4 Though a freeze, being
6. WEBER at 75.
7. Id. at 51.
8. Id. at 34.
9. Id. at 122.

10.

Id. at 99, 110.

11. The study notes that: the Consumer Price Index rose at an annual rate of
1.6 percent between August and November, 1971, as contrasted to a 4.0 percent
increase in the six months preceding the freeze (at 100); and manufacturing wages
rose at a nominal level compared with an average 6.2 percent annual rate during
the six months preceding Phase I. WEBER at 105. However, the study does not
reveal statistics tending to show that the rate of inflation was actually slowing by the
time the freeze was installed, and that the economic stabilization program was not a
major factor in reducing inflation. See Doppelt, Phases I and 11:A Look Backward,
24 MERCER L. REV. 575, 576 (1973) [hereinafter cited as Doppelt].
12.

WEBER at 116.

13. Id. at 122.
14. Id. at 129.
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merely the first step in the development of a more substantial incomes
program, must necessarily have its performance measured by its impact
on, and the ultimate sucess or failure of, the stabilization program, the
author makes no effort to judge Phase I in this context.
This is unfortunate, for it is now clear that the overall economic
stabilization program has, in fact, failed. Prices continue to soar at a
staggering pace even while the incomes program is still in effect. 15 Indeed, present inflation is at least twice what it was during the period
preceding the freeze. 16 Wage increases have also spiralled despite the
controls program. 17 Pre-control inflation has been replaced by even
worse "control" inflation, and even more is expected.' 8
So unsatisfactory has the stabilization program been, that it is undergoing burial even before formal interment. In the midst of rampant
inflation, the program is being -dismantled in bits and pieces. 19 Management and 'labor are virtually ignoring it,20 while the program's condem15. As stated by John T. Dunlop, present Director of the Cost of Living Council
in a Statement to the Senate Finance Sub-Committee on Production and Stabilization on February 6, 1974, the past year "saw rapid inflation unmatched since the
end of World War I except for the period immediately after World War H . . .
and the outbreak of the Korean War. Wholesale prices were 18.2 percent higher
in December, 1973 compared to December, 1972, and the Consumer Price Index
increased 8.8 percent in the same period." 26 BNA DAILY LABOR REPORTS X-l
(Feb. 6, 1974) [hereinafter cited as D.L.R.]. Actually, during the year preceding
January, 1974, the Consumer Price Index climbed 9.4 percent. 37 D.L.R. B-1 (Feb.
22, 1974).
16. During the one year period preceding the freeze, the Consumer Price Index
rose 4.4 percent. I COLLECTIVE BARGAINING NEGOTIATIONS AND CONTRACTS 10:162
(1972) [hereinafter cited as. C.B.N.C.J. This compares with the current inflation
rate of 8.8 percent or 9.4 percent. See note 15 supra.
17. During the first eight weeks of 1974 the median negotiated wage increase,
excluding construction agreements, was 26.0 cents per hour. 42 D.L.R. B-1 (March
1, 1974). This compares with increases of 24.8 cents during 1973, 21.2 cents during 1972, 30.2 cents during 1971, 24.7 cents during 1970, and 20.2 cents in 1969.
1 C.B.N.C. 18:939 (1974). Just 10 years ago such increases were averaging 7.2
cents per hour. I C.B.N.C. :18:903 (1972).
18. Herbert Stein, Chairman of the Council of Economic Advisors, for example,
forecasts continued high inflation during the first half of 1974. Chicago Daily
News, March 6, 1974 at 37, col. 6.
19. The current lifting of .controls in various industries is frequently reported.
See, e.g., Wall Street Journal, Jan. 31, 1974, at 2, col. 2; Chicago Tribune, Feb.
2, 1974, § 2, at 2, col. 7; N.Y. Times, Jan. 31, 1974, at 45, col. 2; and Chicago
Tribune, March 9, 1974, § 2, at 11, col. 3.
20. This is evidenced by the wage and price increases far in excess of control
guidelines. Interestingly, when labor and management recently opened negotiations in the steel industry, both sides agreed they wanted no interference from
the government, stating that wage and price controls had failed and would "only
impede contract negotiations." They indicated they would not be bound by the controls program. N.Y. Times, Jan. 31, 1974, at 23, col. 1.

1974]

SURVEY OF LEGAL LITERATURE

1047

nation is one thing upon which both groups agree. 2 1 The Nixon administration has requested its demise in the face of universal disillusionment. 22 Even Weber, recently recommending the program's abandonment, currently concludes that the results of the "roller coaster ride . . .
'
have not been comforting. "23
It would seem clear that the economic stabilization program carried
certain of the seeds of its own failure from its inception, Phase I.
For one thing, the manner in which the freeze was presented to an unprepared public in an unprepared state 24 certainly resulted in a general
lack of knowledge regarding the program. 25 With no open hearings, no
pre-published rules or regulations, no legislative history and no debates,
Phase I was implemented in a cloud of ignorance, engendering a cynicism and disrespect for the law which carried over into Phase 11.26
The utter complexity with which Phase II was eventually burdened,
resulting in further misunderstanding of the law, also found its origins
in the freeze.27 Phase I regulations numbered almost five-hundred pages,
-and were highly confusing. 28 Contrary to Weber's implication that
freeze rules were simple, 29 they actually verged on the chaotic, con30
tributing to ultimate disillusionment with the entire program.
The book reveals that the political nature of the controls program,
which later became so transparent and discouraging, was also part of
Phase I. Weber relates how President Nixon, instinctively recognizing
21. See Wall Street Journal, March 4, 1974, at 1, col. 1; N.Y. Times, Feb. 6,
1974, at 57, cot. 1; 33 D.L.R. B-6 (Feb. 15, 1974); 21 D.L.R. A-10 (Jan. 30, 1974);
36 D.L.R. AA-1 (Feb. 21, 1974); 23 D.L.R. A-10 (Feb. 1, 1974).
22. The administration has proposed elimination of wage and price controls after
April 30, 1974, except for the health care and petroleum industries. 26 D.L.R. AA1 (Feb. 6, 1974). See also N.Y. Times, Feb. 6, 1974, at 57, col. 2.
23. Statement of Arnold Weber, before Senate Subcommittee On Production and
Stabilization, reported at 21 D.L.R. D-1 (Jan. 30, 1974).
24. As the author notes, the freeze, announced on August 15, 1971, descended
"like an avalanche rather than a glacier and was initiated without warning or public
discussion." WEBER at 1.
25. See generally Doppelt, supra note 11.

26. "Due to the lack of advance preparation, for weeks after Phase I was effectuated the substance and interpretation thereof were based on what one read in the
newspapers. . . . Off-the-cuff newspaper interpretations, rendered in broad journalese, because the 'law' for practitioners in the field . .

.

. Accordingly, all parties--

labor, business, and their lawyers-implemented Phase I .. . not really sure that
they were acting properly on what was expected of them." Doppelt, supra note 11,
at 578.
27. Id. at 579, 580.
28.
29.
30.

See II CCH EcONOMIC CONTROLS
WEBER at 52.
See Doppelt, supra note 11.

8005 et. seq. (1972).
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that initial Phase I popularity would rapidly diminish, directed that he
"remain completely aloof" from specific freeze decisions in order to protect his public image.31 , This insulation of the President from day to
day Phase I operations was just the first of several acts which, on their
face at least, appeared to 'be wholly political and eventually helped undermine the entire program.
Even the bureaucracy which ultimately encumbered the stabilization
program initially raised its head during the freeze. Although the book
concludes that the administration succeeded3 2 in its wish to avoid a
huge price control bureaucracy, 33 this simply was not the case. Within a
space of only seven pages, 3 4 the study names the following agencies as
being involved in Phase I administration: the Cost of Living Council
(C.L.C.); the Office of Management and Budget (O.M.B.); Office of
Emergency Preparedness (O.E.P.); Internal Revenue Service (I.R.S.);
Agricultural Stabilization and Conservation Service (A.S.C.S.); and Executive Policy Committee of the CLC (E.P.C.). In addition there was
the Construction Industry Stabilization Committee (C.I.S.C.). Merely
listing so many government agency initials indicates the vastness of the
freeze bureaucracy.
The book, then, while a significant record of the Phase I period, with
valuable insights into the freeze, is incomplete as a critique. Since no
real analysis is made of Phase I in relationship to the overall economic
stabilization program, 35 no understanding is gained as to how the freeze
may have contributed to subsequent events. In view of the unsatisfactory record of the incomes program, this constitutes a gap in the
study.
The Brookings Institution, publisher of the book, advises that this
volume is the first in a series dealing with United States wage-price
policies.3 6 Hopefully the next study, perhaps by Weber who writes so
authoritatively, 3 7 will contain a broader overview of the economic stabilization program. For, using only the book's limited -approach, one
31.

WEBER at 21.

32. Id. at 128.
33. Id. at 22.
34. Id. at 22-29.
35. This is not to say that the book does not treat any Phase I problems. For
example, Weber, although justifying the surprise manner in which the freeze was
initiated, notes many of the problems raised thereby. Id. at 123-126. However,
he admittedly does not attempt to assess Phase I in its relationship to the overall
wage and price control program.
36. Id. at viii.
37. Weber wrote this study as a member of the Brookings associated staff.
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might be tempted to conclude with Weber that, in "the future, economic
policy makers . . .will be able to consider controls as one of the prec-

edents in responding to political and economic pressures to maintain
growth with price stability."381 However, recognizing the legitimate and
widespread dissatisfaction with the stabilization program's overall dismal
performance, a question arises whether wage and price controls, as we
have known them since Phase I, do, indeed, remain a viable alternative.89

38.

WEBER at

39.

The Wall Street Journal, March 4, 1974, at 1, col. 1, notes, for example,

ix.

that adverse "business experience of the last three years apparently would make reimposition of controls far less likely the next time the economy faces worsening
inflation." See also notes 21 and 22, supra.
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JUDGE LEARNED HAND AND THE ROLE OF THE FEDERAL

JUDICIARY by KATHRYN GRIFFITH.

Norman, Okla.:

University of

Oklahoma Press. Page notes each chapter; bibliography; index.
Pp. xii + 251. $8.95 cloth.

1973.

FEDERAL JURISDICTION: A GENERAL VIEW by HENRY J.
FRIENDLY. New York: Columbia Univ. Press. Page notes each chapter;
table of contents; table of frequently cited works. 1973. Pp. xiv + 199.
$10.00 cloth.
Hon. Edward Dumbauld*
Because of the importance of New York City as a corporate and commercial center, the United States Court of Appeals for the Second Circuit (embracing the states of New York, Connecticut, and Vermont) is
perhaps the most significant federal court in the nation in matters of
business law,' many of which never reach its only hierarchical superior,
the Supreme Court of the United States, which is concerned chiefly with
constitutional questions. These two books, one by and one about an
eminent Chief Judge of the Second Circuit, afford an interesting conspectus of the development of the federal court system from 19092 to the
present. But the greatness of Hand and Friendly can not be attributed
solely to their incumbency in that post. Many chief judges of that court
are now numbered among the "unremembered lads" of the legal profession. It is instead due to personal and intrinsic qualities of legal
acumen.
In the course of writing this review, I have asked myself, (in David
Susskind's phrase about Pittsburgh), "What's so great about Learned
Hand?" Why is he regarded with such universal veneration? Why was
it an inspiring and noteworthy experience merely to ride with him in an
* Judge, United States District Court, Western District of Pennsylvania. A.B.,
Princeton University; J.D., Harvard University. Judge Dumbauld is the author of
numerous books and articles on American and International legal history. Views
expressed are the personal, not official, opinions of the reviewer.
1. For an account of the court's work, see M. SCHIcK, LEARNED HAND'S COURT

(1970).
2. Hand was appointed District Judge in 1909, Circuit Judge in 1924. He retired from active service in 1951. He was born January 27, 1872, and died on
August 18, 1961, at the age of 89.
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elevator?3 Was his renown merely a reflection of the mystique and
prestige of the Harvard Law School-because he and Holmes, Brandeis,
and Frankfurter were the most famous judges graduated from the Cambridge Olympus? 4 No, for Hand's eminence was equally acknowledged
by his confreres in the American Law Institute, an assemblage of notables of the profession from every section of the country trained in a multitude of law schools.
Many factors contributed to his fame: his striking appearance, his
craggy face, his bushy brows, his yellow corduroy vest, his pungent personality, his incisive utterances, his fluent erudition, his acute judgment,
,his literary genius, his poetical diction, and his philosophical ruminations. Moreover, his influence was increased by the length of his service on the bench (over half a century), and by the fact that it came at
a time when federal judges were less numerous and, hence, counted for
more.
The Griffith volume is somewhat skimpy on biographical data,5 being
devoted primarily to analysis of Hand's judicial and political philosophy.,
The author is a political scientist and occasionally is guilty of slight inaccuracies with regard to legal minutiae. 7 Philosophically, Hand's
"quest for truth about man and the universe" 8 led him to eschew absolutes and to recognize arbitrary values, based upon human choice, and
not subject to rational evaluation. In less optimistic moments he acknowledged that "disagreement about values might ultimately destroy
3. In my diary for May 9, 1939, I wrote "came down in the elevator with
L Hand." The only other recorded event of the day was purchase of H.A. Washington's edition of THE WRITINGS OF THOMAS JEFFERSON.
4. I do not forget the due worth of Story, Horace Gray, Brennan, Blackmun
and Powell.
5. More anecdotes and biographical material would have been welcome, because
after all the best analysis of Hand's judicial opinions and philosophical views can
be had by reading his own inimitable utterances, conveniently collected in three
small books: L. HAND, THE BILL OF RIGHTS (1958); L.
ERTY (1952); THE ART AND CRAFT OF JUDGING:
LEARNED HAND (H. Shanks ed. 1968).

6.

HAND, THE SPIRIT OF LIBSELECTED OPINIONS OF JUDGE

In its treatment, the book somewhat resembles that of H. THOMAS, FELIX
SCHOLAR ON THE BENCH (1960).
7. E.g., "The judicial conference, composed of the senior circuit judge from
each circuit, meets annually with the chief justice to discuss the functions and problems of the national judicial system. . . . [Congress] also created a judicial council in each circuit, composed of all federal judges, and made it responsible for the
efficiency of the business of the circuit." GRIFFITH at 21. A more accurate and
detailed account of the history of federal judicial administration is given by P. FISH,
THE POLITICS OF FEDERAL JUDICIAL ADMINISTRATION (1973). An amusing misprint is
a reference to "Judge Henry F. [sic] Friendly." GnrIFIm at 228.
8. Id. at 47.
FRANKFURTER:
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the pluralistic democratic society which he believed essential to the good
life for man." Acknowledging that "it may be very difficult to translate
universal skepticism into a basis for action in a viable political society,"
Hand viewed the democratic process as a means of "peacefully determining which values shall prevail in a given society at a given time."
This attitude "followed naturally from his insistence that all values are
equally legitimate."' 0 Law is a result of compromises, and the legislature is the organ of government best qualified to reach an acceptable adjustment of conflicting values."
Hence he refrained from judicial
"activism," believing that the Supreme Court should respect the compromises effected by Congress, 12 and that lower courts should scrupulously follow applicable precedents and adhere to the pronouncements
of the Supreme Court. 13 The notion that the Bill of Rights, as distinguished from constitutional provisions relating to allocation of governmental powers, contains merely hortatory admonitions' 4 is an idiosyncrasy peculiar to Hand. 1"
Judge Friendly, a worthy disciple and successor of Hand, 16 undertakes to delineate the tasks which it is desirable for federal courts to
perform today. After a glance at a "minimum model" (limiting federal
jurisdiction to the bare bones of government litigation, admiralty, bankruptcy, copyright, and patent matters) and at a "maximum model"
(where the jurisdiction conferred upon the courts by Congress would
extend to the utmost bounds of constitutional power), Judge Friendly
sets forth his own view regarding the most expedient scope and extent
of federal jurisdiction under present-day circumstances.
His thesis is "that the general federal courts can best serve the country
if their jurisdiction is limited to tasks which are appropriate to courts,
which are best handled. by courts of general rather than specialized
jurisdiction, and where the knowledge, tenure and other qualities of
federal judges can make a distinctive contribution.' 7 This judicious
platform is elaborated in subsequent portions of the book. Adherence
9. Id. at 52-55, 191-92, 199.
10. Id. at 61, 75.
11. Id. at 78-79, 112, 13:3, 138, 196.
12. Id. at 104, 107, 222-23.
13. Id. at 92-96.
14. Expressing "a mood rather than a command." Reeves v. Anderson, 43 F.2d
679, 682 (2d Cir. 1930).
15. GRIFFrrIH at 132-33, 202.
16. See H. Friendly, Learned Hand: An Expression From The Second Circuit,
29 BROOKLYN L. RV. 6 (1962).
17. FRIENDLY at 13-14.
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to these criteria is particularly appropriate at a time when the courts
are burdened with a heavy caseload. Expanded jurisdiction, like lengthy
oral arguments, is tolerable only when abundant leisure time is available.
Judge Friendly emphasizes that much of the volume of litigation in
federal courts is a "self-inflicted wound"' 8 in the sense that recent Supreme Court decisions have created new rights (especially for prisoners)
which inevitably breed additional litigation.' 9 Congress likewise has
created new statutory rights which produce lawsuits, 20 and also added
21
new offenses to the catalogue of federal crimes.
To relieve the increasing burden on the courts, Judge Friendly would
eliminate criminal cases where no genuine federal interest is infringed.
"Why should the federal government care if a Manhattan businessman
takes his mistress to sleep with him in Greenwich, Connecticut, although
it would not if the love-nest were in Port Chester, N.Y.?"'22 Another
burden would be lightened if prior resort to an administrative agency was
required before bringing suit in court in matters such as environmental
quality, 23 civil rights, 24 prison conditions, 25 and the like. Moreover,
certain types of cases "do not belong in the courts at all:" those involving
injuries to railroad and maritime workers in the course of employment,
and motor vehicle accidents. 26 Similarly, diversity jurisdiction should be
18. To use the phrase of Chief Justice Hughes. C. HUGHES, THE SUPREME
Like the late Justice Harlan, Judge
COURT OF THE UNITED STATES 50 (1928).

Friendly deplores the current notion that
if a problem cannot be remedied elsewhere a solution must exist in the
federal courts. .

.

.

.Noobserver of the American scene is likely to doubt

that the courts, under the vigorous leadership of the Supreme Court, have
recently come to regard themselves as an agency for supplying legal reforms which are demanded by public opinion but not effected by Congress.'

FRImNDLY at 21-22, quoting B. SCHWARTZ & H. W. R. WADE, LEGAL CONTROL OF
GOVERNMENT:

ADMINISTRATIVE LAW IN GREAT BRITAIN AND THE UNITED

STATES

15-16 (1972).
19. FRIENDLY, at 17-18. In view of the benefits afforded at the taxpayers' expense under such decisions, as Judge Friendly observes, "it is hard to see why almost
every convicted defendant should not appeal." Id.at 32.
20. E.g., with respect to civil rights, environment, investor and consumer protection, enforcement of federal regulations and federal standards for state welfare programs. Id. at 22-25.
21. E.g., gun laws and drug offenses. Id.at 27.
22.

Id. at 58.

23.
24.
25.
26.

Id.at
Id.at
Id. at
Id. at

64.
81, 85, 100-01.
106-07.
129.
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abolished 27 (meanwhile trial courts should adopt a rule giving priority to
all other types of proceedings). 28 For patent 29 and tax matters,80 separate specialized courts should be created. Those topics are sufficiently
abstruse that they are "quite beyond the ability of the usual judge to
understand without the expenditure of an inordinate amount of educational effort . . . .,, On the other hand, specialized courts for appeals from administrative agencies3 2 and for antitrust 3 matters should
not be established at the present time but should be put "on the back
burner" for possible future consideration if the relief afforded by the
measures advocated by Judge Friendly should prove insufficient.
Judge Friendly's book is, as one would expect from a personage such
as himself, authoritative on legal points and judicious with regard to
policy proposals. It is widely read and respected by his judicial colleagues. It is of interest particularly to the judiciary and to lawyers
concerned with handling business in the federal courts, as well as to the
Congress in considering measures for promoting the effective functioning of federal courts. Ultimately, of course, the general public should
be concerned with such problems, but might find the subject somewhat
dry and technical.
The Griffith volume does not deal so directly with issues of relieving
the burdens on the federal judiciary arising from increase in the volume
of litigation. It limits itself to an 'account of the judicial activities of one
great judge, and explores his judicial and political philosophy in the light
of comparisons with the pragmatism of William James, John Dewey,
and other thinkers of the era adorned by Learned Hand.

27.
28.
29.
30.
31.

Id. at 142.

32.

Id. at 188.

Id.
Id.
Id.
Id.

at
at
at
at

152.
158.
164.
157.

33. Id. at 196. Elimination of direct appeals to the Supreme Court in antitrust
cases and of three-judge courts is endorsed by Judge Friendly. ,Id. at 193. He is
skeptical regarding the Freund proposal to create a National Court of Appeals. Id.
at 49-54.
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STUDIES OF SUICIDAL BEHAVIOR IN

JAIL AND PRISON edited by BRUCE L.

DANTO.

Orchard Lake, Mich.:

Epic Publications. Chapter notes; tables; bibliography; index.
xxiv + 325. $8.95 cloth.

1973. Pp.

Gideon Fishman*
Simon Dinitz**
There is no doubt that suicidal behavior, wherever it occurs, signifies
social and psychological problems that must be treated and prevented
if at all possible. Jail House Blues is designed to help understand and
to alleviate the serious problem of suicidal behavior in our correctional
institutions. The book is a collection of eighteen essays written for the
annual meeting of the American Association of Suicidology, which convened in Detroit, Michigan in March, 1972.
The issue of suicidal behavior in these institutions is discussed in
terms of two major settings: in jail prior to conviction and in prison
after conviction. In addition, attention is given to the suicide problem
in institutions for the criminally insane in a chapter entitled "The Not
So Funny Farm." The discussion ranges from self-mutilation to atempted and completed suicide.
The broad scope of topical articles can be divided into three major
types. The first type includes theoretical articles which attempt to conceptualize and account for suicidal behavior in jails and prisons. Examples of this type of article are Danto's "The Suicidal Inmate" and
Wilkerson's "Considerations of Suicidal Trauma in a Detention Facility." A second group of articles, which constitutes the major portion
of the book, is empirically based. This group includes several case
studies, such as "Suicide at the County Jail" by Fawcett and Maris,
and "Two Autopsies: A General Impression" by Toch, as well as empirical works of a more statistical-survey nature such as Esparza's "Attempted and Committed Suicide in County Jail" and Rieger's "Suicide
* Doctoral Candidate in Criminology, Ohio State University. B.A., Hebrew
University of Jerusalem; M.A., Carleton University. Mr. Fishman is currently investigating the dynamics of a residential treatment center for emotionally disturbed
delinquents.
** Professor of Criminology, Ohio State University. Former President, American Society of Criminology. B.A., Vanderbilt University; M.A., Ph.D., University
of Wisconsin. Professor Dinitz is the author of numerous articles on criminology.
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Attempts in a Federal Prison." The third type of article consists of
personal stories and accounts of experiences by former offenders and
inmates such as "From Within a Cell" by Gene and "Voice from Solitary" by Dave.
There is no doubt that the serious reader of these eighteen articles
will learn a great deal about suicidal behavior in total institutions from
many perspectives, including medical, psychiatric, psychological and sociological viewpoints as well as from that of the inmate himself. One
missing perspective, however, is from the viewpoint of the custodial
staff inclusion of which would have been especially helpful since many
of the articles charge the institutions and the indifference of their staffs
with contributing to the problem.
An important and interesting facet of this volume on suicidal behavior
in jails and prisons is contained in the several articles which deal with
the suicide phenomenon in other cultures. For example, in Wilmotte
and Plant-Medlewicz's "Epidemiology of Suicidal Behavior in One Thousand Belgian Prisoners," prisoners with suicidal tendencies were identified and studied. This group was found to possess characteristics different from criminal and non-criminal control groups. It is suggested
that suicidal behavior is not directly related to criminality. Instead it
is inferred that suicidal attempts prior to involvement in crime may well
be the first indication of future criminal involvement. Another study,
by far the best in the book, integrating, as it does, a solid theoretical
orientation with good empirical analysis, is Hoff's "Prevention of Suicide Among Prisoners." Hoff studied the statistics on suicide and attempted suicide of prisoners in Austria from 1957-1964 and found that
the danger of suicide always exists with detainees, especially in the
pre-trial period. He isolates two peak periods of danger in the pre-trial
period of detention as immediately after the initial confinement, and
immediately after sentencing. Several practical suggestions are offered
in order to minimize such suicidal attempts.
While the rich variety of articles is impressive and covers many diverse aspects of the suicide problem, this very richness may prove to be
embarrassing. It is virtually impossible to identify the public to whom
the book should or intends to appeal. As Shneidman states in the forward to the book, "[t]his book is an amalgam of experts on both sides
of the bars: psychiatrists, psychologists, social workers, criminologists,
attorneys and former inmates .

. .

. There are tables, figures, hypo-

theses and there are introspective accounts from those who have themselves been in the pit."
The book, however, lacks a major theme and direction tying together
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and systematizing the range of the levels of inquiry that the individual
works encompass. Although some very good contributions are included in
the volume, the organization of the book does not give the reader any
sense of order or of the flow of ideas. Articles dealing with the same
topic or perspective are scattered for no obvious reason throughout the
book. Also, the professed division between jail and prison settings is
neither consistently maintained nor proves to be a particularly useful division. Since all of the papers were presented at a professional gathering, divergence and variety are very much anticipated, and the repetition
that occurs is unavoidable. However, when the same articles are put
together with little or no editing, with no overall statements, and with
no introductions or connective tissue, the results are chaotic. One must
wonder whether it would have not been more appropriate to put all of
these interesting papers in a volume which represents the proceedings
of the meeting rather than in the present form.
Finally, a few words about the quality of the research papers themselves are in order. Unfortunately, most of the statistical studies suffer
from a small sample size. Consequently, when trends, directions, and
findings are discussed, one cannot help questioning their meaning and
significance. Also, very few studies contain such elementary statistical
conventions as specifying the total population from which the sample
was drawn. In several cases the comparisons between the suicidal population inside and outside prison were made without mention of the
suicide rate in the general population. One empirical study that avoids
all of these mistakes is the well structured research by Hoff, "Prevention
of Suicide Among Prisoners," which is an important contribution to and
a summary of the entire problem. Even with these problems, however,
the book is both insightful and necessary to the implementation of prevention measures.
The book would have been much improved had a common theme
been pursued in depth. This would also have reduced the number of
redundant articles and provided unity and a sense of purpose to the
book. From our perspective the most germane conclusions are:
1. Jail detainees who attempt and commit suicide are relatively young,
considering the jail population.
2. They are disproportionately white. (It should be noted that whites
are also overinvolved in these events outside of prison.)
3. Suicide attempts occur early in the detention, usually in the pretrial phase which is one more reason for pushing bail bond reform.
4. Hanging is the usual method of suicide, if only because other
choices are limited.
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5. Suicidal behavior can be predicted but, since almost nothing is
known about the detainees, accurate prognosis is largely impossible.
6. A typology of sorts is possible when demographic and psychiatric
data as well as data, as to criminal history are -available. Dr. Danto
isolates four types of potential suicide victims in which several other
authors concur on at least one or more:
A. The detainee who experiences the utter hopelessness of the
condemned, the utter shame of his predicament, or the terrible loss
of his family and other social supports.
B. The manipulative detainee who uses his attempt to get a
better deal.
C. The self-punisher whose attempt is motivated by unconscious
sexual guilt.
D. The attempter who prevents his more serious impulses-to kill,
be killed, or to die-by using the attempt as .a safety valve, i.e., a
little now prevents worse later.
These types neatly encompass the sociological (lack of integration),
Freudian, psychopathological and situational (manipulative) theories of
suicide.
The prison situation adds these additional dimensions of: (1) The
degradation and conflicts of inmates in homosexual encounters and in
other "games inmates play." (2) The brutalization by the "correctional" staff, especially by the unknown percentage of sadistic guards.
(In juvenile settings, running away rather than attempted suicide is a
more frequently exercised option.) (3) The increasing alienation of
the inmate as the days go by and his date to parole, or to a review of
his status, seem too far off to cope with.
Jail House Blues, as a collection of diverse topical discussions on the
problem of suicide in jails and prisons will educate the serious reader
on the multifarious intricacies of the problem. Unfortunately, the lack
of a cohesive theme and the editor's failure to provide connective tissue
between the articles detracts from the mostly excellent coverage contained in the individual articles.
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CASE HISTORIES IN CONSTRUCTION LAW: A GUIDE FOR
ARCHITECTS, ENGINEERS, CONTRACTORS, BUILDERS by WILLIAM JABINE.

Boston: Cahners. Index. 1973. Pp. vi + 233. $12.50

cloth.
Richard A. Greig*
The cases on construction law collected in this book were first pub-

lished in the author's monthly column in

ACTUAL SPECIFYING ENGINEER.

Although the book's subtitle indicates that it is intended to be a guide
for architects, engineers, contractors, and builders, it will better serve
the needs of lawyers working in these areas.
As the author candidly points out in his introduction, the book differs
materially from the typical casebook used by law students. A casebook
contains landmark cases but, since landmark cases do not make their
appearance on a regular monthly schedule, the author necessarily made
'his selection from the cases available. Although not a casebook, this
book is certainly no hornbook either-and therein lies the difficulty for
that class of people mentioned in the subtitle. There is little theoretical
background outside of a discussion of each individual court's opinion.
It is difficult to understand how the average person, untrained in the law,
could really grasp the import of the cases briefed.
This is not a problem for the lawyer, however, and he should find
this book both interesting and useful. Interesting, because construction
law involves contract, suretyship, insurance, personal injury and property damage law and most practitioners have cases in at least one of
these areas. Useful, because many of the cases briefed are important,
modern decisions, even if not landmarks, and for this reason, both the
regular and casual practitioners in the area of construction law will want
to be aware of them.
The fact which should most recommend this book is that the author
is perceptive and well qualified in the area which this book purports
to describe. The cases which he has selected for his book are either
novel or make a point well. Mr. William Jabine is a member of the
New York bar and a magazine editor. The dust jacket indicates that
* Attorney, Concannon, Dillon, Snook & Morton, Chicago, Illinois. Past President, Chicago Chapter, Illinois Society of Professional Engineers. B.S.C.E., North-

western University; M.S.C.E., Illinois Institute of Technology; J.D., DePaul University.
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his interest in construction law was kindled while clerking in a New
York law firm representing a public body. Shortly thereafter he went
into the publishing business and has been editing or publishing trade
magazines for the last thirty years. If this in any way seems to contradict or impeach his previously mentioned qualifications, let it be said that
this reviewer based his judgment in that regard on the book alone. Let
us examine the 'book, therefore, and see what it contains.
First of all, the author has picked up and briefed the Illinois case
of Wilson v. Village oy Forest View. 1 This case is important 'because
every Illinois lawyer should be aware of the "now-you-see-it, now-youdon't" rules pertaining to payments 'by public bodies, where special
funds and general funds are involved. A village contracted with an engineer for services to be paid for out of a special fund. There was
obviously no need to provide for an appropriation out of the general
fund to pay for these services at the inception of the contract. After
the engineer performed services, the project was abandoned, and the
special fund never came into existence. The engineer was allowed to
recover out of the general fund, without regard to the absence of a prior
appropriation. One of the propositions argued on appeal to defeat the
engineer's right of recovery 'was that, under the statute, 2 if the engineer had entered into a.contract to 'be paid out of the general fund and
there were no prior appropriation therefor, the contract would have been
null and void and the engineer could not have recovered out of the general fund. The engineer prevailed on -the facts.
Another important case-probably a landmark case-is that of MacKnight Flintic Stone Co. v. MayorA

This case stands for the propo-

sition that, when the owner prepares complete and detailed plans and
specifications for work, and binds the contractor to follow them, then,
even though the contract contains provisions requiring the contractor to
guarantee his work, the contractor is not held to be a guarantor of the
plans and specifications. Additionally, if the contractor has faithfully
performed his work, he is entitled to recover the contract price even
though there is a defect in the design. Most other jurisdictions, when
considering these points, cite this case.
The author has included another case, involving the same subject
matter, but for which some prior explanation is necessary. Long ago,
there was a person called a "masterbuilder;" this was in the day when
there was more art than science in construction. The masterbuilder
1.

69 I11.
App. 2d 400, 217 N.E.2d 398 (1966).

2. ILL. REV. STAT. ch. 24, § 8-1-7 (1965).
3. 160 N.Y. 72, 54 N.E. 661 (1899).
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both designed and constructed his work. His implied warranty covered
both design and construction, and essentially guaranteed that, whatever
it was, it would work adequately. With the advent of science and
technology, it became the practice of the architect or engineer to design, and the contractor to build. With this division of responsibility,
the courts had to define the respective duties of the designer and the
builder. The MacKnight case was one of those defining the duties of
the builder, when the defect was in the design. The other case is that
of Oakwood Villa Apartments, Inc. v. Gulu, 4 in which Gulu, a heating
contractor, undertook to design and construct a heating system for an
apartment house complex. In effect, Gulu undertook to act as a masterbuilder. However, when the heating system did not function as well
as the owner expected, the Court of Appeals of Michigan was reluctant
to hold the contractor to the same high standard of design which would
have been expected of a professional engineer. It is interesting that,
having come full circle, there was no consideration of any merger of the
separate duties of design and construction into one duty as a masterbuilder.
One area in which the author does quite well for the architects and
engineers is that of supervision of construction. There are eight or nine
cases on the subject. This area of the law is still so unsettled that the
duties of the architect or engineer cannot be defined with certainty, but
,the author has briefed some very germane cases. For example, he
leads off with the important case of Aetna Insurance Co. v. Hellmuth,
Obata & Kassabaum, Inc.,5 wherein the court held that, under Missouri
law, a surety for a defaulting and bankrupt contractor on a public project could recover from the architect for negligent supervision of construction, in spite of a lack of privity of contract. Lawyers who represent sureties will doubtlessly advocate the application of this case in Illinois. Lawyers who represent public bodies or defaulting and bankrupt
contractors probably do not care what the law is in this regard. However,
those lawyers who represent architects and engineers may wish to advise their clients to add some exculpatory language in the next performance or payment 'bond they prepare. After reading the Aetna
case, the ,Illinois practitioner should review the recent Illinois case of
Rozny v. Marnul,6 and decide for himself what the law is in Illinois.
The Rozny case is about as far as Illinois has gone in imposing tort
4.
5.
6.

9 Mich. App. 568, 157 N.W.2d 816 (1968).
392 F.2d 472 (8th Cir. 1968).
43 111. 2d 54, 250 N.E.2d 656 (1969).
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liability to third parties where ,the duty arose out of a contract and
there is a want of privity of contract.
There are, of course, other areas which one would like to have seen
covered, but which were not. The "no damages due to delay" exculpatory clause is a major problem for contractors. However, if no such
case appeared when the author needed one for his magazine feature,
it had little chance of appearing in his book. These complaints are
minor, however, and do not detract from highly recommending this
'book to lawyers as well as to those whom the author intended to
reach.
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THE POLITICAL PRISONER:

THE PROBLEM OF MORALITY

AND CRIME by STEPHEN SCHAFER.

New York:

The Free Press.

Page notes each chapter; selected bibliography; name index; subject index.
1974. Pp. xii + 179. $7.95 cloth.

POLITICAL PRISONERS IN AMERICA by CHARLES GOODELL. New
York: Random House.
cloth.

End notes; index.

1973.

Pp. x + 400.

$8.95

DISORDER IN THE COURT: REPORT OF THE ASSOCIATION
OF THE BAR OF THE CITY OF NEW YORK, SPECIAL COMMIT-

TEE ON COURTROOM CONDUCT by NORMAN DORSEN AND
FRIEDMAN.

NEW YORK:

tables; appendices; index.

LEON

Pantheon Books. End notes each chapter;
1973. Pp. xiv + 432. $15.00 cloth.

Donald H. J. Hermann*
Richard Nixon, Daniel Ellsberg and the Chicago Seven have one
thing in common-they are or have been the subject of politically motivated legal proceedings. This fact poignantly establishes the mistaken
premise of most writings on political criminals and political trials in focusing on the anti-establishment attitudes or the proclamations of conscience which were often associated with the political trials of the last
decade. It is instead, the political motivation and objectives of either
the defendant or the prosecutor that makes a judicial proceeding, a
Congressional hearing or an impeachment proceeding into a political trial.
Political crimes can generally be distinguished in two ways. The first
distinction opposes ideologically motivated offenses and proceedings
against those committed for purposes of obtaining or maintaining political power. While, of course, these two characteristics-ideological and
political-can never be truly separated, one can see a difference between
the law breaking protesters of the late sixties and those who engaged in
violations of election laws to retain political control. Essentially this is
the difference between civil disobedience and a coup d'etat. The second
distinction includes the generic political crimes including the offense of
* Professor of Law, DePaul University; Harvard Fellow in Law and the
Humanities, Harvard University (1973-1974). A.B., Stanford University; J.D.,
Columbia University; LL.M., Harvard University.
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symbolic significance, as exemplified by flag burning, and the recognized political crime, as exemplified by treason, which are contrasted to
the ordinary criminal offense committed for political purposes. The latter -type of offenses would otherwise be considered ordinary criminal offenses but for the special political significance they take on because of
the stated objectives of the criminal actor or the perceived significance of
the crime by the community. Examples of offenses in this category are
homicide when it is viewed as assassination or the recent development of
kidnappings committed for political purposes.
The perceived threat to the established political power is what makes
for a political prosecution. That power can repose in an incumbent, a
system of social, moral and political conventions, or in the system of
selection and operation of governing offices. The objective of prosecution is to withstand the challenge to the existing power structure whether
it is represented by an incumbent, a political process, or a material representation of prevailing ideology rather than the defense of the more
narrowly perceived interests at stake in a charge of burglary, murder or
destruction of property.
The three books here being considered are, in large measure, the byproduct of the last decade of political crime and prosecution notable
events of which were the civil disobedience of the civil rights movement,
the anti-war protest of the late sixties, and the efforts of the Nixon administration to suppress differing ideological views and those who hold
them. While one could expect some distortion of the general theory
and social significance of political crime given the contemporary nature
of these comments, the three works together give a surprisingly complete account of the liberal theory and practice of political crime and
prosecution. Professor Stephen Schafer has provided a general account of the theoretical nature of political crime. Former Senator
Charles Goodell has given a systematic historical and institutional portrayal of the political prosecution in the United States. Professor Norman
Dorsen and Mr. Leon Friedman have provided a statement on the
nature of the political trial and its significance for the functioning of the
American legal system.
In The Political Criminal, Stephen Schafer has considered the ideological and social nature of political crime. While the organization of
the text often suffers from the author's consideration of numbers of
successive commentators on various aspects of the problems of morality
and political crime, the book does in this context provide a complete
consideration of the connection of ruling powers and social ideology
which are the targets of politically motivated criminal actors. In a
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non-Marxist analysis, Schafer argues that, while all crimes may be
called political, since they strike at the prevailing social consensus, political crimes directly attack the ideology or the value system of the prevailing power system. Law, in this view, is a political phenomenon.
Likewise the moral system is a manifestation of the ruling power. It is
the monopolization of power and its expression in legal and moral regulations that is in contest in the politically motivated offense and prosecution. The political criminal, then, is viewed as the improperly or incompletely socialized person whose subjugation-by means of criminal
sanction-is required in order to obtain conformity. Here one can see
the close connection, which Schafer acknowledges, between the conventional criminal law and the law of political crime.
While Schafer directs his attention chiefly to the ideological political
criminal who sees a clash of his values with those of the prevailing
power-calling this person "the convictional criminal"-he does consider a series of political criminal "types." The first type is classed as
the "powerless" or those persons who regard themselves as "victims."
While the ideological minority certainly qualifies as a member of the
"powerless," more must be meant than this. This category more properly includes the victims of racial, ethnic and sexual discrimination.
Partially because of his moral relativity, Schafer resists the notion of a
"guilty" powerful class or a victimizing majority since he sees the validation of moral judgment as simply resting with the ruling power. A
second point of resistance arises from his consideration of a number of
commentators who, when discussing the powerless or self envisioned
victims, have used phrases like "oppressed class" and "ruling class."
Schafer views these as an indication of a Marxist perspective which he
rejects out of hand.
An alternative class of political criminals are those who view themselves as making an attack on a corrupt administration. Assassinations
and revolutions are here viewed as crimes committed to oust politically
corrupt regimes. On the other hand, Schafer notes that politicians can,
by exploiting a people's desire for responsive and responsible government, hypocritically act against political rivals through false charges of
corruption. Schafer's moral relativity again makes it impossible for him
to accept anything but a socially determined idea of corruption. As
long as power resides in the ruler, his actions are difficult to define, in
this view, as corrupt. Schafer's discomfort with these attacks on the
"establishment" being considered as political crimes leads him to conclude that they are nothing more than the outgrowth of social, economic
and political conditions. Because of his tenaciously held belief that
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political crime is ideogically motivated, acts which are the result of social and economic conditions such as population, poverty or racial conflict are not considered political crimes. Political crimes for Schafer are
limited to those that strike at the total legal and moral framework which
constitutes the ruling ideology.
Schafer confines his notion of the person who commits political
crimes to the category of the "convictional criminal" who is convinced
about the truth and justification of his motivational beliefs. He denominates such a person as altruistically-communally motivated rather than
driven by simple egotistic gain. There is in this pure political criminal
a clash of values between his dedication to principles of law and order
and his social passion. His crime is not his main purpose, but is only
an act which transforms his conviction into the realization of his political objective. Schafer notes, however, the problem of "pseudoconvictional criminals" who hide their opportunistic criminal purpose behind
their stated altruistic-communal goal.
This view of the pure political criminal has two serious defects. The
first is that it provides no real basis for determining who is a political
criminal motivated by ideological objectives or who is simply a common
criminal seeking to clothe his crime in political significance. This it
seems should be an important objective of any theory of political crime.
Secondly, the notion of "convictional criminal" falls far short of describing what we properly consider in the common view to be a political
criminal namely, a person seeking to gain for himself, his party or group,
either political control or the maintenance of political power in the face
of opposition. Power a, well as ideology may motivate and the desire
to dominate as well as conviction may be very much at stake in the
political offense. Lady Macbeth had no ideological difference with
Duncan, but who can say she was not a conspiring political criminal.
Political Prisoners in America by Charles Goodell represents

an

impressive effort to survey the history of the political trial in America,
its institutional and legal. significance, and the problems it presents for
liberal democracy. While Goodell states in his introduction that the
focus of his work is on civil disobedients and the victims of repression,
he in fact takes a very broad view of political crime including, as well,
those whom we would normally consider to be revolutionaries. Goodell
considers at length a long series of more notorious political crimes and
trials from American history which suggest that the experience with the
political criminal is not a phenomenon merely of the nineteen sixties.
Considered in this book are the following: the dissent and resistance
of the Boston Tea Party; the sedition offense of John Peter Zenger; the
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enactment of statutes providing for political offenses in the Alien and
Sedition Acts; the appeal to a higher law in the abolitionist movement;
the interference with and resistance to the draft motivated by religious
and political beliefs in World War I, World War II and during the
Vietnam conflict; the ideologically motivated Red Scare and Palmer
raids in the nineteen twenties and the prosecution of communists in the
nineteen fifties; the prosecution of civil rights workers and Black Power
leaders; and the suppression of dissent in the Spock and Ellsberg -trials.
This survey of political crime in America, while emphasizing ideological
motivation and expressions of conscience is, nevertheless, presented largely
in terms of the actual political significance and impact of movements and
individual acts of law violation.
Throughout the book, and with great emphasis in the latter half,
Goodell suggests the significance and nature of political prosecutions
in contemporary America. The major motivation for these prosecutions
is viewed as "the urge to repress dissent" and thus to maintain unassailed power. Three major devices are used to attain these ends: the
manipulation of legal doctrine, the use of the power of discretion, and
the employment of legal and police institutions for political purpose.
The first category includes what Goodsell calls "fiddling with the First
Amendment" a practice that, for instance, has involved expansion and
contraction of the "clear and present danger doctrine," and the use of the
conspiracy doctrine endangering freedom of association-although difficult problems have arisen in satisfying "the meeting of the mind[s]"
of the conspirators requirement. The second area of concern identified
is that of abused discretion of judges and prosecutors which is revealed
in such practices as bail setting and decisions to prosecute. Finally,
the third area of concern is the use of legal and police organizations.
The experience with grand juries in the last few years in political cases
in which suspects and witnesses have been required to travel crosscountry is only an example of the highly questionable practices discussed.
More importantly, the practices of the F.B.I. and Army .Intelligence with
wiretapping, dossier collecting and surveillance of politicians -and dissenters create serious questions about the integrity of the political process.
In the last chapter of his book, Goodell considers what he feels to be
the paradigmatic political crime: civil disobedience. Goodell distinguishes, for analytical purposes, direct civil disobedience involving actual
interference with those governmental activities which are the target of
protest, from indirect civil disobedience which largely involves symbolic
actions or activities aimed at obtaining publicity. Nevertheless, his
main purpose is to set down criteria for civil disobedience which will
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serve to indicate the occurrence of legitimate political crime. Goodell
sets out six criteria of "civility" which serve to identify legitimate civil
disobedience: (1) Was the disobedience conscientious? (2) Was diso'bedience necessary? (3) Was the protest well-designed to appeal to
conscience? (4) Did it succeed? (5) Was it non-violent? (6) Does
the disobedient eagerly accept the legal penalty? Although affirmative
responses to these questions are required by a liberal definition of civil
disobedience such as practiced by Martin. Luther King, it is indeed
mistaken to view legitimate political crime as limited to such a conception. Absent here is any notion of political crime as strategy in a program to gain political control. Certainly terrorism and political violence
are practiced and are legitimate against an oppressive regime which
uses its police power to suppress dissent and opposition. While political
violence is clearly subject to the moral and ethical constraints to which
one subscribes, it seems foolhardy to suppose that its strategic significance is limited to pristine civil disobedience in a liberal democracy.
Goodell's criteria of conscience, non-violence, success and acceptance of
penalty smack too much of the liberals' -tolerance of dissent as long as it
either supports their position or is so inconsequential that it presents no
threat to their conception of the corporate welfare state.
Disorder in the Court is a report of the Special Committee on Courtroom Conduct of the Association of the Bar of the City of New York.
The Report, while concerned broadly with the problem of misconduct
by litigants, prosecutors and judges, deals in depth but succinctly in the
first five chapters with the question of political trials and courtroom
disorder. Of the books being here considered, this one is most appropriate for inclusion in the private law library in that it is succinct, deals
with technical matters of interest to the practicing bar, and has apparent
authority as an official report of a respected bar association.
The Report acknowledges the significance of popular perception of
increased courtroom disorder in the late sixties as a result of the Chicago
Seven conspiracy case 'and the New York Black Panther case. Yet, the
point is made that only an infinitesimal per cent of all judicial proceedings
involve any amount of significant disruption. While the Report argues
for the proposition that courtroom disorder poses a dangerous threat to
the integrity of the judicial. process, it acknowledges that disorder should
not be surprising where fieedom and reputation, social issues or polemics are at stake.
The Report accepts as a given fact the existence of "political trials"
and attempts to delineate the conditions under which they arise and the
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problems they create. Courtroom disorder, it is suggested, may arise in
political trials when one or more given conditions are present:
1. The courts are used to enforce or implement an unpopular policy of
the government and thus become the battleground for the contending
political forces of the time.

2. Individual opponents of the prevailing regime or members of dissident groups challenging basic government policies are brought before
the courts for any reason.
3. The basic criminal procedures under which defendants are tried are
thought to be unjust, discriminating, or improperly invoked by the
government.

To illustrate this conclusion, the Report surveys notable political cases
involving courtroom disruption from Europe, England and the United
States. European cases included are the Dreyfus case, the trial of Leon
Trotsky, and the trials of the assassin of the Austrian-Hungarian Prime
Minister, the man accused of setting fire to the Reichstag and the Algerian military governor. All of these cases involved efforts by the defendant to use the fact of his prosecution as an occasion for public pronouncements against the alleged oppressiveness and illegitimacy of governing regimes. A similar survey of English and American cases provides parallel examples of such prosecutions and disorderly courtroom
conduct. The Report concludes that where a trial involves volatile defendants who politically oppose the government in a prosecution which
involves highly charged social issues there is a great likelihood of courtroom disorder.
Four cases from recent American experience were chosen for extensive consideration in the Report including the Nazi sedition trial of
1944, the Communist conspiracy case in 1949, the Chicago Seven conspiracy case of 1969-70, and the New York Black Panther case of 196971. An examination of these four cases reveals a common pattern-the
defendants all represented controversial political positions, all were
charged with conspiracy, all were tried by judges accused of bias, and
all were involved in lengthy trials which were extensively reported. The
general form of disorder included obstructive and delaying tactics, namecalling directed at the judge or prosecutor, -and disregard of court rulings.
The Report concludes that there is a correlation between courtroom disorder and political justice. All of these cases involved political activists
who claimed that they were being prosecuted for their political beliefs,
all expressed outrage at what they claimed was abuse of prosecutorial discretion and judicial bias, and all claimed that their courtroom conduct
was a form of expression to inform and educate the public about their
political positions.
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The Report then attempts to generalize about the conditions that
give rise to political prosecutions and the actions that can be taken by
courts to fairly deal with the disorderly courtroom conduct which often
follows in their wake. Several considerations are identified as so affecting the judicial process:
1. The decision to prosecute may be motivated by political factors.
2. The outcome of a case may be affected by political attitudes or
considerations.
3. The participants in a case, either before or during a trial, may behave
in such a way as to maximize the political consequences or impact
of the action.

It -follows that, to -the extent that -the defendants believe that political considerations motivated their prosecution, they are likely to engage in disruptive and communicative conduct which will be perceived as disorderly.
This conclusion is called for even more where particular legislation such
as the Alien and Sedition Acts or the Smith Act, which in their passage
were aimed -at political criminals, is the source of the prosecutor's charge.
While the Report goes on to deal extensively with regulating the
conduct of litigants, defense attorneys, prosecutors and judges, it significantly concludes that there is, in fact, no guaranteed way to insulate
the courts from political turmoil. Although the Report inveighs against
laws that threaten first amendment rights and suggests the recognition of
a defense if the political motivation behind a prosecution can be
established, the chief recommendation is for an increased sensitivity on
the part of judges and prosecutors to the sense of unfairness and outrage
which is felt by the political defendant. In the end, however, the Report
echoes the liberal unease with political criminals and their tactics as
it concludes that political defendants should not be permitted to convert
the courtroom into a "gladiatorial arena" or to use the trial as an occasion to "trumpet their political program." Nevertheless, the Report remains an insightful and sensitive appraisal of the problem of the political defendant and the problem he or she presents to the legal system.
The books here considered provide a complete and useful examination of the liberal theory of political crime. It is a theory which prefers
to limit the definition of political crime to pristine civil disobedience
and which eschews political violence and which focuses on the proclamation of conscience and the ideological significance which often accompanies 'acts of civil disobedience. It rejects direct confrontation and
the use of political violence or illegal conduct aimed at seizing or maintaining political power. The failure of these books is the failure of the
theory itself in neglecting to recognize the use of political violence and
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political crime to attain political power. It is this failure which leads
to the extensive consideration of courtroom disorder as the most significant threat of political crime in contemporary America. This liberal
theory, however, can be maintained only in the face of the impotence of
the individuals and groups which have been charged with political
crimes.
There are two forces at work here: the use of political power and
legal proceedings to suppress the political opposition of those charged
with political crimes, and the relative impotence of the dissident political
actors which makes them the easy objects of political isolation and legal
suppression-they are forced off the platform and out of the streets and
into the courtroom where their contemptuous and propagandizing conduct can be expected and controlled. It is important to view these
books in the context of a more complete theory of political crime which
considers the legitimacy of political violence and its use to obtain power.
Moreover it is important to consider these books as limited to the context
of contemporary practice in America where those charged with political
crimes are largely the impotent practitioners of a political strategy denominated as criminal by the existing power. Only by developing criteria
of political legitimacy and criteria which can provide a basis for evaluating the justification and propriety of specific challenges to corrupt administrations can one hope, in the end, to understand the nature and significance of political crime and revolutionary action.
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THE PRISON BUSINESS by

New York: Alfred A. Knopf. End notes keyed to

chapter, page and line; appendix; index.
cloth.

1973. Pp. xii + 351.

$7.95

AFTER CONVICTION: A REVIEW OF THE AMERICAN CORRECTIONAL SYSTEM by RONALD L. GOLDFARB AND LINDA R. SINGER. New
York: Simon & Schuster. Page notes each chapter; selected bibliography;
index. 1973. Pp. 735. $15.95 cloth.
Edwin B. Hogan*
Although we often hear the cliche, "You can't tell a book by its
cover," it is particularly apropos in the instant case. One book deals
with "the prison business" while the other purports to be "a review of
-the American correctional system." To the uninitiated, the difference
between the choice of words would seem innocent enough and relatively
unimportant. However, a definition creates certain expectations. When
these expectations are not only unfulfilled, but contradicted in the practical application of that which is defined, it is obvious that the wrong
word is being used or that it is simply being used as a joke. It follows
that when a system has been defined as "correctional" one has the right
to expect an inherent capability to improve or better that which has
completed the correctional process. Perhaps if whatever has gone
through this process remained substantially the same it could be argued
that it should be reprocessed. But when its condition deteriorates, since
both correct and deteriorate cannot occupy the same space at the same
time, a malfunction is apparent in either the process, the definition or
the term being applied to the process. To continually term a malfunctioning system "correctional" when it is not rings with duplicity
and should be in violation of the "truth in advertisement" law. Intelligent minds would go back to the drawing boards.
Mixed emotions were generated when the opportunity to review two
books which profess to be critical examinations of the correctional
* Presently an inmate at Southern Ohio Correctional Facility at Lucasville,
Ohio, Mr. Hogan has recently completed a manuscript of essays, as yet unpublished,
entitled Mama Tambura, which is Sudanese for "drum beat," and writes a regular

column for a newspaper in Canada. [Efforts to obtain more precise information on
some of the newspaper citations were unsuccessful-Editors.]
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system in the United States was first presented to me. It constitutes a
contradiction of sorts to contribute anything to the bastions of the socalled "criminal justice" system-those august fellows who lend legitimacy
and are, therefore, responsible for the continuation of these hated "misery
factories."
After giving it deeper thought and rationalizing that an opportunity
to directly address the opposition without the overt threat of a contempt
of court citation or of a blatant "sell out" by an enraged defense attorney
may only come once in a lifetime, a bit of the contradiction conveniently evaporated. After all, if there is such a thing as a conscience
perhaps it can be piqued and positive responses might follow.
One of the most descriptive words for the American prison system
is irony. It is not, therefore, unusual for a man who has experienced
practically every aspect of the so-called criminal justice system explored
in the two books1 to review them with an eye on objectivity. That this
review will 'be written with a typewriter perched precariously 'between the
knees because typewriters stands are not permitted in -the "administrative
isolation" cells (a euphemistic term for solitary confinement) is not in
-the least unique. The fact that the correctional system in America is perhaps the most successful and enterprising unmitigated failure in American
2
history is not even questioned.
There is nothing new under the sun and all that ever needs to be
written regarding prisons-the debilitating perpetuation of a bankrupt
system which must somehow continue to lugubriously labor along simply
because it has become an integral part of the American mosaic (as
traditional, as cops 'n robbers or apple pie) has already been adequately presented to the public. When two books are released simultaneously, however, and both do an expert job of examining and analyzing the gross hypocrisy and flagrant contradictions intrinsic in the system in an interesting manner, this is unusual enough to stimulate even
the most apathetic or hardened prisoner to accord them justice-even
when justice has never been accorded to him.
Jessica Mitford's Kind and Usual Punishment examines a -few paradoxes regarding a prison which opened its doors for occupancy during the
late summer of 1972-the Southern Ohio Correctional Facility. (After
1. This reviewer's experiences with the criminal justice system extend from the
deplorable local lock-ups through various county jails while awaiting trial (normally
about ninety percent black) to spending ten of the last eleven years incarcerated
in California and Ohio jails and prisons.
2. The best speculation places -repeater rates between fifty and eighty percent.
GOLDFARB at 11.
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Conviction somehow manages to avoid it). As a prisoner of this abhorrent monstrosity, intimately affected by all of its often comical (most of
the men preferred to shower with a garden hose rather than the expensive contraption which, when 'activated by a button, theoretically emits
a spray of water of moderate temperature, but in reality either burns or
freezes, until the garden hoses were removed) but mostly wicked contradictions, I will use this institution as a point of reference in this review.
It is fitting, since this institution is replete with examples of practically
every inconsistency woven into the very fabric of the correctional system.
The Southern Ohio Correctional Facility, referred to as Lucasville,
was designed in reaction to the 1968 prison rebellions at the Ohio Penitentiary. The 134 year-old penitentiary was situated in the heart of
Columbus, the State's capitol. Apparently, the rebellions, which left at
least five prisoners dead, were politically embarrassing to Governor
James A. Rhodes. Evidently the "out of sight, out of mind" philosophy
prevailed, and the new prison facility was located at a more "desirable"
spot so his embarrassment would just go away.
Ms. Mitford describes her frustration, and that of others, in trying to
determine the background and decision-making policy which created
Lucasville.3 She made various inquiries into this shrouded mystery. In
response to one such inquiry, Dr. Harry Allen of Ohio State University
replied:
I asked a staff assistant to examine the decision-making process by which
Lucasville was created and to investigate the implementation procedure, including land purchase, history, and the problems of Lucasville . . . . In
our final report, the Task Force concluded that the decision-making process could not be reconstructed at this time. In fact, the Lucasville institution is remarkable, in light of our inability to find any documentation in
4
this area.

The Southern Ohio Correctional Facility is situated a few miles from

the town of Lucasville and approximately fifteen miles from Portsmouth, Ohio. Portsmouth is a town which had a population of 33,637
in 1960-falling to 27,633 by 1970. 5 It is located near a point along
the Ohio River where Kentucky, Ohio and West Virginia meet. Portsmouth is a town which has felt the biting, searing and discouraging
phenomena of the Appalachian region. It is a rural, impoverished pocket in an otherwise highly industrialized state whose residents are typical of most Appalachian areas. It was this location which was selected
3.

MrTFoRD at 186.

4.
5.

MrToRD at 186.
NEWSPAPER ENTERPRISE ASSOCIATION, THE WORLD ALMANAC

192 (1974).
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for the institution which would draw its prisoners mainly from northern
urabn areas, while the immediate area would supply the majority of the
employees for the prison.
Lucasville is perhaps one of the largest prisons in the world 6 and
certainly the most expensive adventure in prisons. Its cost was estimated
at $15 million in 1968, rose to $42 million by 1971 and is expected to
reach $60 million when the project is completed. The prison population
is disproportionately urban black, while the guard force is almost 99
percent rural white. At last count there were two black guards (none
as guard supervisors) and only a smattering of blacks employed as
teachers, social workers or psychologists--certainly a blueprint for failure if communication is a prerequisite to correction.
During its first eighteen months of operation and occupancy, Lucasvile has been beleaguered with "growing pains." These pains have culminated in massive shakedowns, guard strikes, prisoner strikes, two
guards being killed (one shot by a prisoner and the other by a guard
"sharpshooter" attempting to rescue hostages), three different superintendents and complete reversals in operating policy. The original
policies at Lucasville were sublime but quickly degenerated to the ridiculous, where it is only natural to try to fit a square peg in a round
hole--the concept of "if it don't fit, then force i.t."
The first superintendent was Wilfred J. Whealon, a popular man
among most of the inmates because of his innovative, liberal policies.
He resigned under fire from Governor John J. Gilligan, a man who rode
into the statehouse on the magic carpet of prison reform in November
1970. Whealon's "innovative liberal policies" included such radical concepts as allowing the inmates to design their own rehabilitative programs, tailored to fit their own personal needs. He also allowed the
men to treat their single cells like their homes and furnish them with
country club features like radios, tape decks, electric typewriters and an
unlimited number of books.
Under fire from Governor Gilligan, who was under fire by members
of the legislature, -the guards and their labor unions for his philosophy,
which they termed "molly-coddling" the prisoners and "running a country club," Whealon was replaced by a caretaker superintendent. Bernard I. Barton, a former superintendent of the Mansfield Reformatory,
was a high echelon official in the Ohio Department of Correction and
Rehabilitation at the time he became acting superintendent at Lucas6. Lucasville consists of an eighty-acre area. Twenty-two acres are under one
roof and the prison consists of 1,620 cells. MrrDo at 242.
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ville. After approximately six weeks of "caretaking," when a third and
ostensibly permanent superintendent was named, Barton declined to return to his original post in Columbus. Apparently, six weeks at Lucas7
vile had been enough for him.
The newspaper announcement that Joseph H. Havener, a twentyfive year veteran of penal work, had been named as the new superintendent indicated a glimpse of the future policies for this multi-million
dollar "correctional" facility. In a telephone interview with Associated
Press, Mr. Havener explained his advanced theories on rehabilitating
criminals: "There are some people who want to be helped. And there
are some people who can't be helped no matter how hard you try. I
believe there are a small percent of inmates who are bad, sick and dangerous and need to be kept from society. It's a matter of being wise
enough to tell the difference." 8 Unfortunately, Havener did not explain
why these "sick and dangerous" inmates are warehoused in prisons and
not hospitals designed to treat sickness, but so much for innovative liberal policies.
At the inception of Lucasville, the prison people professed to be ushering in a new era-a totally different way to operate a super-maximum
security prison. Although the physical plant is almost identical to those
described in After Conviction as prototypes which had been designed
and constructed as early as 1790,§ it was not the structure but the newly
acquired philosophy that was to make Lucasville progressive. This
philosophy was two-pronged: first that "this will not be another Ohio
Penitentiary" and that both the "correctional officers and residents"
must learn to accord each other mutual respect and dignity. Ideally,
there was to have been a tenuous balance maintained between custody
and treatment, leaving room for an experiment in self-government on a
democratic basis. It almost worked, but almost only counts in horseshoes and hand grenades, and this revolutionary concept, which was
diametrically opposed to the philosophies which had created the ominous,
repressive climate at the Ohio Penitentiary, needed time to work. Although the failure over the past 200 years of the correctional system to
correct has been permitted to ruin the lives of countless thousands of
prisoners because "it just takes time and practice to make perfect," the
inability of either the keepers or the kept to make a smooth adjustment
7. Reported in the Dayton Daily News by staff writer Dale Huffman during
August and September, 1973. Dayton Daily News, Aug. 12, 1973, at 12A.
8. Reported in the Columbus Dispatch approximately September 15, 1973.
9. GOLDFAR3 at 19-45.
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to a more relaxed atmosphere under the new policy was tolerated for
only eight months.
Pressure from non-experts, as well as political considerations, demanded that a "get tough" policy be implemented. And get tough they
did. Two and three hundred dollar tape-decks and electric typewriters
were seized and, through ex post facto rules, declared contraband. Cells
were stripped of the "home-like" furnishings and so-called "prisoner
leaders" were, and are, confined to cells on a 24 hour a day, 7 day a
week basis. The new policy became "we run this prison and prisoners
have nothing to say about it." Since when have the oppressed had any
say in how they will be oppressed or any control over the space they
must occupy? Nothing from nothing leaves nothing.
When the new superintendent arrived at Lucasville, he was met by
reporters who wanted to know whether he favored custody or treatment. 10
Superintendent Havener replied that he had never heard of a warden
being fired for failure to rehabilitate a man. All the wardens he had
heard of who had been fired, he quipped, had been fired as a result of
escapes, riots or general prison unrest. He then indicated that he had
no intentions of being fired."
After Conviction may well be the most clinical, analytical and academic examination yet to have been written about the entire criminal justice
system. It traces the correctional system from -the embryonic Puritan/Quaker determination to humanize punishment and reform wayward souls to the present billion dollar, multi-faceted, sprawling correctiona empires. Every aspect of the system is examined, from causation to rehabilitation. Interviews were conducted with judges, lawyers,
prison guards and prisoners. After Conviction is an artistic achievement which was designed for academe and, while it is not easy or enjoyable reading, it presents many fascinating trends of thought and
points of view.
Goldfarb and Singer's most obvious weakness is their reluctance to
explore the reasons for the disproportionate percentage of black people
who come into contact with the criminal justice apparatus and the insensitivity of the system to reverse this phenomenon. One gets the impression that the authors want to avoid embarrassing the system by
10. A similarly paradoxical question was posed by President Franklin D. Roosevelt of Sanford Bates, the first director of the Federal Bureau of Prisons, when
Roosevelt asked Bates whether the prison system should reform prisoners or deter
the general public. Bates replied, "Why not both?" GOLDFARB at 15.
11. As reported in the Columbus Dispatch at the time of his arrival at Lucasville.
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making this most salient and crucial point. Why doesn't After Conviction meet this issue frontally? What are they trying to prove or
avoid? How can they expect to achieve any real improvement in prisons or advance their abolition if the rising percentage of black prisoners is ignored? To the black reader, the question arises whether they
are trying to create a situation where prisons can be used more effectively to warehouse black and other Third World people by weeding out
whites? Many of the facts and figures are presented in such a way that
only one already disposed to view the system in terms of this phenomenon
will do so.
Still, for a lawyer or judge, After Conviction would be valuable to
read. For anyone who may be interested in researching prisoners'
rights cases, a chapter entitled "Redressing Prisoner's Grievances," consisting of 167 pages, offers an almost Shepardized law library of case
citations and background information. The "Selected Bibliography" and
index will point either the lay person or expert in the right direction for
further facts, figures or related information in this area.
Kind and Usual Punishment was written by a person who the reader

rapidly recognizes as both courageous and unusual. In her style, which
has made her one of the more notable contemporary muckrackers, Jessica Mitford pulls no punches. She slices through the murky and mysterious world of prisons and exposes the ridiculous, contradictory and
fruitless nature of the whole correctional system. From subjecting herself to self-imposed confinement in the District of Columbia Detention
Center in order to determine first hand what the locked cage means to
her clandestine acquisition of highly protected, deeply sensitive and obviously embarrassing correctional data, it becomes poignantly clear that
the writing of this book was more a social crusade than a literary pursuit.
The one discernible weakness in Ms. Mitford's book is 'her preoccupation and concentration on Calfornia's correctional system. But never
mind; if After Conviction is a clinical study, Kind and Usual Punishment

is fun. Many of her examples and experiences are so inane that, notwithstanding the fact that human lives are being mutilated, laughing is
unavoidable. Jessica Mitford teaches.
Both Kind and Usual Punishment

and After Conviction are con-

temporary restatements and elaborations on Dr. Karl Menninger's famous observation that "all the crimes committed by all the jailed criminals
does not equal in total social damage that of the crimes committed
against them."' 12 Both books, in their examination of the same subject,
12.

K. MENNINGER,

THE CIUME OF PUNISHMENT

28 (1969).
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are well worth reading for their dramatically different approach and
method.
Goldfarb and Singer arrive at the same basic conclusion as Ms. Mitford-that prisons are a failure and should be abolished. Both books
offer relatively the same alternatives to the current situation of self-perpetuating destruction. The fact that both will be relegated to the cobwebbed archives of unheeded warnings is a foregone conclusion.
Most of the emphasis within the correctional system is placed on how
to best modify deviant, criminal mentality. Thus far it has 'been unsuccessful. What is rather surprising is that neither book explored the
feasibility of modifying the mentality of those whose responsibility it is
to correct those in their custody. We are hearing more and more about
the latest frontier in corrections which incorporates a form of "reward
and punishment.' 3 If this much touted theory is as successful as the
"experts" claim, the prison functionaries should welcome a plan where
they are promoted and paid according to their rate of success in creating
"corrected products." Who knows, in the next 200 years, they may even
fire a warden who consistently fails to rehabilitate.

13. See Ms. Mitford's chapter, "Clockwork Orange;" TIME, March 11, 1974, at
74; Mitford, The Torture Cure, Harper's Magazine - (Aug. 1973).
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TRANSPORTATION LAW, 2D EDITION by JOHN GUANDOLO. Dubuque, Iowa: Win. C. Brown. Page notes each chapter; index. 1973.
Pp. xxii + 1159. $18.75 cloth.
Leslie W. Jacobs*
John Guandolo has expanded the 1965 edition of his book by more
than one third and, in the process, has updated some of the materials
and added several chapters on particularized transportation subjects.
The volume collects within its covers a good summary of the regulatory
agency decisions in categories familiar to a transportation lawyer, thereby
performing a worthwhile function. The emphasis on the Interstate
Commerce Commission is heavy, but it fairly reflects the ICC's relative
historical importance.
In this edition the author has followed the format and organization
of the first. He explains in the preface that his scheme was "to divide
the book into principal subject headings, under which the laws applying
to each mode of transportation could be found."' The question which
recurs in examination of the book is whether the author's method of
organization focused his attention too narrowly, so that his intention to
2
produce "an all inclusive treatise on transportation law' was frustrated.
The value of a self-proclaimed "all inclusive treatise" depends almost
entirely on the needs of the reader, rather than upon the purposes of the
author. In another type of text, the author may set the scope and,
provided he remains faithful to the undertaking, his success is measured by the contents of the volume. But when an author announces a
treatise, particularly the expanded and revised edition of one with so
presumptuous a title as Transportation Law,8 it is fair for the reader
to expect the equivalent of Professor Loss' Securities Regulation4 or
Moore's Federal Practice.5 This book is valuable-it occupies a large
*

Associate, Thompson, Hine & Flory, Cleveland, Ohio.

Member, Committee

on Industry Regulation and Transportation Subcommittee, ABA Section on Antitrust
Law. B.S., B.A., Northwestern University; J.D., Harvard University. Mr. Jacobs is

the author of numerous articles on business and common carriers.
1.

GUANDOLO at xxi.

2.
3.

Id.
Id.

4. L. Loss, SECURITIES REGULATION (2d ed. 1961, Supp. 1969).
5. J. MOORE, FEDERAL PRACTICE (2d ed. 1948, Annual Supp.).
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textual void-but there remains a pronounced gap in the broad treatment
of the subject matter.
Perhaps the initial impression which is conveyed by Transportation
Law is the most accurate, namely, "haven't we started in the middle instead of the beginning?" The very first sentence of the initial chapter,
for example, sets forth the United States Code citations for the definition of the extension of a railroad line." Even a highly technical
statutory analysis requires some introduction by means of legislative history, the economic context of the law, an explanation of commission
jurisdiction and purposes, and an effort to place the issues to be reviewed in regulatory context. The book assumes a working familiarity
with transportation regulation and makes few compromises for the benefit of the novice. But, even a transportation specialist would hardly consider the question of railroad extensions to be the starting point for
a comprehensive compendium of transportation law. 7 There is nothing
inherently detrimental in a book which is designed only for the initiated;
however, such a 'book should adopt one of two philosophies. First,
it may be topical, with no pretense of 'being "all inclusive." Or, alternatively, it may 'be painstakingly thorough. Some may feel that John
Guandolo has met the latter criterion, while others will probably demand
more.
The book is written in 'a conclusory manner and, in what may be an
unfair generalization, it repeatedly proceeds in this fashion: (1) this is
'the statutory language; (2) this is what the regulatory agency has done
under the statutory provision; and (3) this is what the courts have
said-all with generous quotation. The academic reader will search in
vain for extensive analysis, questioning, criticism or prediction of further
developments. The researcher will be disappointed at such minor, but
irritating, oversights as case citations without court identification or
dates. The practitioner will be frustrated by the absence of extensive
footnotes of the compare, cf., but see, contra and accord variety, as
well as references to other authoritative and informative publications
which the author has obviously reviewed, much of which is often more.
valuable than the text itself because no author of a treatise can anticipate the myriad variations on a problem which are daily faced in the
practice of law. A few examples will illustrate the deficiency.
GUANDOLO at 1.
7. Another recent book co-authored by Mr. Guandolo does present such background, devoting one part out of three to chapters on the "Bases of Regulation,"
"The Regulatory Acts: Origin, Purpose and Development," and "The Administrative
Agencies of Transportation Legislation." M. FAIR & J. GUANDOLO, TRANSPORTATION
REGULATION (7th ed. 1973).
6.
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Chapter forty-six consists of almost one-hundred pages devoted to consolidation or merger of carriers regulated by the Interstate Commerce
Commission. The topic is critical not only to the pursuit of ICC approvals, but also to an appreciation of overall national transportation policies,
the role of competition (or lack of it) in regulated transportation,8
the interplay of courts and agencies 9 and an evaluation of the economic
impact of carrier combinations. In short, unlike many chapters of the
book, chapter forty-six should be a chapter for all readers. Unfortunately,
it is not. The author's approach is to explain the Commission's view of
section 5 of the Interstate Commerce Act'0 and quote parallel Supreme
Court decisions. A study of the materials would provide a comprehensive review of the ICC's attitude in consolidation proceedings, but it offers nothing in terms of opposing views or a survey of opinions on the
correctness of Commission conclusions. If one questions the ICC, or
even if one questions what Guandolo says about the ICC, this "all inclusive treatise" will not so much as offer a clue to other authorities who
may share the same skepticism.
The discussion of carrier finance exemplifies the author's perspectiv.
It is noted that section 20a of the Interstate Commerce Act" prohibits
railroads and motor carriers from, among other things, issuing any security without prior Commission approval. The text proceeds to discuss
the various categories of financial transactions to which this section has
and has not been applied. Those precedents 'are, of course, highly important, but they are merely part of a transportation company's securities problems. By far the more difficult question, and one which is entirely ignored, is whether an issuer also has problems with the Securities
Act of 193312 and the Securities Exchange Act of 1934.13 A recurring
unresolved question is the status of some secondary offerings, where the
exempting language of section 3(a) (6) of the 1933 Act and that in
section 214 of the Motor Carrier Act of 193514 -are not clearly compatible. 15 This author exhibits no interest in such problems as have
8. See, e.g., Helmetag, Railroad Mergers: The Accommodation of the Interstate Commerce Act and Antitrust Policies, 54 VA. L. REv. 1493 (1968); Jacobs,
Regulated Motor Carriers and the Antitrust Laws, 58 CORNELL L. REV. 90 (1972).

9.
10.
11.
12.
13.
14.

See Jacobs, supra note 8, at 117-26.
49 U.S.C. § 5 (1970).
49 U.S.C. § 20a (1970).
15 U.S.C. § 77a (1970).
15 U.S.C. § 77b (1970).
49 U.S.C. § 314 (1970).

15. See Jacobs, Second Thoughts: Regulation oj Securities of Inter-City Motor
Common Carriersof Property, 30 Omo ST. L.J. 84, 99-100, 107-12 (1969).
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been created by nontransportation legislation and other regulatory agencies. While this is perhaps understandable, the reader deserves at least
a footnote to make reference elsewhere for an answer or to disclaim
comprehensive coverage.
There is probably no area of general transportation or administrative
law that has had more attention in the years since the author's first
edition in 1965 (and particularly in the last two or three years) than
the doctrine of primary jurisdiction. 6 It is a disappointment to find,
in this new edition, only one new paragraph, reciting one not so new
case, 17 in a twenty-two page chapter devoted to the subject. 18 Other
chapters are excellent, however, particularly those where the legal horizon and the ICC's jurisdictional boundary coincide, such as the discussions of certificates and permits. The materials on practice before the
ICC, CAB and FMC, while extensive, fail to cite any of their respective
rules. This omission is particularly puzzling and troublesome. There is
no -table of cases of other authorities, and there is no bibliography.
Transportation Law may be a helpful reference for the lawyer practicing before the ICC, and it will provide for anyone a handy compilation
of the principal Supreme Court and ICC decisions in largely chronological order. An "all inclusive treatise" for the transportation lawyer it is
not
16.

See, e.g., REA Express v. Alabama Great S. R.R., 412

U.S. 934 (1973);

Seatrain Lines, Inc. v. FMC, 460 F.2d 932 (D.C. Cir. 1972), afrd, 411 U.S. 726
(1973); Latin America/Pac. Coast S.S. Conference v. FMC, 465 F.2d 542 (D.C.

Cir.), cert. denied, 409 U.S. 967 (1972); Ricci v. Chicago Merchantile Exch., 447
F.2d 713 (7th Cir. 1971), rev'd in part, 409 U.S. 289 (1973),

reh'g denied, 410

U.S. 960 (1973); Thill Sec. Corp. v. New York Stock Exch., 433 F.2d 264 (7th
Cir. 1970), cert. denied, 401 U.S. 994 (1971), on remand, 1972

TRADE

CAS. T 73,903

(E.D. Wis. 1972); Denver Union Stockyard Co. v. Denver Live Stock Comm'n,

404 F.2d 1055 (10th Cir. 1968), cert. denied, 394 U.S. 1014 (1969); United
States v. Navajo Freight Lines, Inc., 339 F. Supp. 554 (D. Colo. 1971), appeal dismissed sub nom. Garrett Freightlines, Inc. v. United States, 405 U.S. 1035 (1972);
United States v. R.J. Reynolds Tobacco Co., 325 F. Supp. 656 (D.N.J. 1971), cert.
denied, 410 U.S. 964 (1973); Interstate Investors, Inc. v. Transcontinental Bus Sys.,

Inc., 310 F. Supp. 1053 (S.D.N.Y. 1970); Illinois Cent. R.R. v. United States, 263
F. Supp. 421 (N.D. 11.1966), aff'd, 385 U.S. 457 (1967); Marnell v. United Parcel

Serv. of America, Inc., 260 F. Supp. 391 (N.D. Cal. 1966); United States v. Morgan
Drive Away, Inc., 1974 TRADE CAS. % 74,888 (D.D.C. 1974); United States v.
National Broadcasting Co., 1974 TRADE CAS. 74,885 (C.D. Cal. 1973); Mt. Hood
Stages, Inc. v. Greyhound Corp., 1973

TRADE

CAS.

74,824 (D. Ore. 1973); Breen

73,775 (S.D.N.Y.
Air Freight, Ltd. v. Air Cargo, Inc., 1971 TRADE CAs.
af'd, 470 F.2d 767 (2d Cir. 1972), cert. denied, 411 U.S. 932 (1973).
17. Carnation Co. v. Pacific Westbound Conf., 383 U.S. 213 (1966).
18. GUANDOLO at 659-81.
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THE LEGAL THREAT IN CRIME CONTROL by

ZIMRING AND GORDON

Chicago Press. Page notes; index.

J.

HAWKINS.

Chicago: Univ. of

1973. Pp. xiv + 376.

$13.50 cloth.

C. Ray Jeffrey*
Zimring and Hawkins, a lawyer and a criminologist, review the literature and philosophical positions concerned with deterrence and punishment in a most admirable way, tackling an issue which has been neglected in American criminology. They regard deterrence as a central issue for criminal law and criminology.
The book deals with the philosophical, ethical, economic, and political
bases for deterrence, with a discussion of definitions of deterrence. A
straightforward psychological statement concerning deterrence is rejected
in favor of a statement relying on the factors of moral education, habit
'building, respect for law, socialization, and obedience. The authors
analyze the impact of the threat of punishment on 'behavior in terms of
variations in the nature of the punishment, the nature of the offense, and
the nature of the offender.
The major effort of the book is to design a research strategy which
will resolve the many unsettled problems concerning deterrence and
punishment. This is done in terms of comparative research, retrospective
studies, field experiments, and survey research. The major implication
of the research statement is that uncontrolled or contaminating variables
influence the interaction of crime rates and penal policy in so many ways
that no casual inferences are possible. The need for controlling variables and for multivariate analysis or data are discussed as critical
issues, and it is to their credit that they placed a finger on a major difficulty for criminological research in general.
The main failing of the 'book is the authors' attempt to deal with
punishment -within the confines of criminal law and philosophy. Though
the authors argue for research, they fail to acknowledge the existence
of a large body of experimental literature concerning punishment and
behavior. Recent studies of brain functioning, brain chemistry, and
the pleasure and pain centers of the 'brain are totally ignored. A new
* Professor of Criminology, Florida State University. Past Editor, Criminology. A.B., Ph.D., Indiana University. Professor Jeffrey authored Crime Prevention
Through Environmental Design in 1971.
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revolution has occurred within the past ten years in biology and psychology which has major implications for lawyers and criminologists, which
has manifested itself in such forms as psychosurgery, genetic engineering,
and chemical therapy.' We are far beyond the point when a lawyer
and a criminologist can survey a field as broad and critical as punishment within such a limited perspective. .I hope the book will challenge
us to put together an interdisciplinary team from genetics, biology,
psychology, criminology, and criminal law -to study the issues they have
raised.
The book is 'both challenging and disappointing at the same time.
It is must reading for criminologists, sociologists, police, lawyers, judges,
and others concerned with the criminal justice system. It is written at
a very high level of sophistication and is not for the beginning student
or amateur.

1. A footnote reference to the new "psychobiology and behavior," is not possible except in a most superficial manner. The main thrust of the argument is that
behavior cannot be understood except as the interaction of genetic, physiological,
neurological, psychological, and social variables. The following list illustrates the
growing literature in the area:
ANIMAL BEHAVIOR AND ETHOLOGY
W. ETKIN, SOCIAL BEHAVIOR FROM FISH TO MAN (1964); A. MANNING, AN INTRODUCTION TO ANIMAL BEHAVIOR (1967); A. ROE & G. SIMPSON, BEHAVIOR AND
EVOLUTION (1967); V. DETHIER & E. STELLAR, ANIMAL BEHAVIOR (3d ed. 1970).
BEHAVIORAL GENETICS
D. ROSENTHAL, GENETIC THEORY AND ABNORMAL BEHAVIOR (1970); G. MCCLEAM & J. DE FRIES, INTRODUCTION TO BEHAVIORAL GENETICS (1973).
THE BRAIN AND BEHAVIOR
A. KARCZMAN, THE BRAIN AND HUMAN BEHAVIOR (1972); G. QuARTON, THE
NEUROSCIENCES:

A

STUDY PROGRAM

(1967); C.

SMITH,

TiE

BRAIN, TOWARDs AN

(1970); A. Mandel, Brain Chemistry: The Search for the SchizoCOCCUS, PSYCHOLOGY TODAY, (Oct. 1972).
VIOLENCE AND AGGRESSION
V. MARK & F. ERVIN, VIOLENCE AND THE BRAIN (1970); K. MOYER, THE PHYSIOLOGY OF HOSTILITY (1971); J. DELGADO, PHYSICAL CONTROL OF THE MIND
UNDERSTANDING

(1969); NATIONAL COMMISSION ON THE CAUSES AND PREVENTION OF VIOLENCE,
CRIMES OF VIOLENCE, Vols. 11, 12, 13 (1969); Wexler, Therapeutic Justice, 57
MINN. L. REV. 289 (1972); Wexler, Token and Taboo: Behavior Modification,
Token Economics, and the Law, 61 CALIF. L. REV. 81 (1973); NATIONAL INSTITUTE
OF MENTAL HEALTH, PSYCHOSURGERY

(1973).

BIOLOGY AND SOCIAL BEHAVIOR
C. MORGAN & R. KING, AN INTRODUCTION TO PSYCHOLOGY (1966); M. SELIGMAN
& J. HAGER, THE BIOLOGICAL BOUNDARIES OF LEARNING (1972); E. CHAPPLE, CULTURE AND BIOLOGICAL MAN (1970); A. MAZUR & L. ROBERTSON, BIOLOGY AND SocCIAL BEHAVIOR (1972); P. LONDON, BEHAVIOR CONTROL (1969); R. HINDE, BIOLOGICAL BASES OF HUMAN BEHAVIOR (1974).
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FRIEDMAN.

New

York: Simon & Schuster. Page notes each chapter; bibliographical essay;
bibliography; index. 1973. Pp. 655. $14.95 cloth.
Herbert A. Johnson*
Little girls, a male chauvinist platitude tells us, are valued for what
they are, while boys are treasured for what they promise to become.
Professor Friedman tenders this book -to the legal history profession as
a "whipping boy" to which others may react and, in appropriate cases,
vent their spleen. As he correctly observes, this is the first attempt to
write a general history of American law -and such an initial effort is required not only to encourage future scholarship but also to provide
direction and focus in the field of American legal ,history. General
studies such as this book provide the basis for a tradition of received
learning and conventional wisdom, without which there can be "no framework, no skeleton, nothing -to hang one's ideas on, nothing to attack and
revise."'
Yet this survey is entitled to recognition at the outset not merely for
the formative influence it will have on the future development of American legal history, but also for what it represents at the time of its publication. It is an attractive little girl, with a great deal of charm and personality; it will inspire affection through its felicitous and lucid prose,
and cause favorable comment because of its bright, informed intelligence.
Far from a barren narrative of dreary legal developments, this study
elects to treat the law in a broader context of American social 'and
economic life. "The law is a mirror held up against life . . . a full history of American law would be nothing more or less than a full history of American life."' 2 As a "social history of American law" the
text focuses upon legal history as a part of the overall historical development of the United States and with law as a societal creation that is
* Editor, The Papers of John Marshall, Institute of Early American History
and Culture. President, American Society for Legal History. A.B., M.A., Ph.D.,
Columbia University; LL.B., New York Law School. Mr. Johnson has recently
written on the American court system.
1. -FRIEDMAN at 9 [hereinafter cited as HIsTORY].
2. Id. at 595.
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"relative and molded by the economy and society."'a Even in its interpretation of what should be included within the scope of legal history the
book is catholic and achieves a good balance between legal and constitutional history thereby combining two subjects that are all too often
separated for purposes of academic study. As a guide to students of
history who seek some knowledge of the role of law in the American
past this book will have great value. For those students of law who
seek the antecedents of current law and procedure, it will serve to resolve their questions while it broadens their awareness of the intimate
connection between jurisprudence and the forces that combine to give
law to any particular society at a given point in time.
Like Caesar's Gaul, Professor Friedman's book may be divided into
three parts. The first section deals with the colonial period of American
legal history and a discussion of its English origins. The second part of
the book deals with nineteenth century developments, and the third, a
brief but thoughtful conclusion, is a discussion that by the author's admission, was not intended to be definitive. 4 The first part is disappointing, the second is superb, and the third is well suited to its intended purpose.
A History of American Law appears at a time when the study of

legal history is gaining in stature in the law schools" and establishing its
place in the liberal arts faculties of the United States. Although there
is considerable interest in English legal history and early American legal
history, these traditional areas of inquiry have begun to make room for
the study of the legal history of nineteenth century America. The long
and ancient tradition of Anglo-American common law provides ample
opportunity for historical study, but a growing emphasis on "relevance"
in the liberal arts faculties has added renewed emphasis to the "presentism" which is always a factor in legal education. 6 Both point inexorably -to the nineteenth century American experience as one of the
most fruitful and pertinent areas of legal history for classroom discussion and scholarly -research. It is in this field that Professor Friedman's book will make its greatest contribution.
Historiographically Professor Friedman is one of the most widely published disciples of Professor J. Willard Hurst of the University of Wis3. Id. at 10.
4. Id.
5. For a recent survey see Joseph H. Smith, Report on the Teaching of Legal
History in American Law Schools, November 20, 1973, Legal History Section, Association of American Law Schools.
6. See Woodard, History, Legal History and Legal Educeation, 53 VA. L. REV.
89 (1967).
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consin Law School. 7 Concentrating on the legal development of nineteenth century America, the "Wisconsin school" has stressed the formative impact that economic development and social change has had upon
American case law and statutory enactments. While the legal historians in this group are far from unmindful of the influence of legal
philosophy, political developments and religious thought upon the evolution of law, they tend to stress the pervasive influence of economics
and society. Not surprisingly, this emphasis is corroborated time and
time again by their work in nineteenth century American law, for this
period in our national history was largely shaped by economic factors,
and society was in ferment as a result of the advent of popular democracy and the infusion of immigrant groups. Professor Friedman knows
nineteenth century legal history with the intimate detail that can come
only from long and dutiful research and writing in the field. A number
of the best portions of his History concerning nineteenth century law
are derived from his previously published articles and books. 8 The 473
pages of the History, or nearly 80 percent of the text, that are devoted
to the nineteenth century, provide the reader with the richness of the
author's knowledge in this chronological period. Herein lies the greatness of the study, which might more properly be entitled A History of
Nineteenth Century American Law. Teachers and students wishing a
comprehensive survey of legal history in nineteenth century America
could not find a better introduction to the literature than is presented in
this book.
The great weakness of this book is its failure to provide an adequate
survey of colonial legal history as a basis for tracing developments in
the nineteenth century. This is an area in which the author's expertise
no longer aids him, and his usual scholarly tools of economic and social
analysis and the study of printed cases no longer suffice. In the seventeenth century the most clearly definable influences upon legal development seem to have been religion and political philosophy. 9 American
colonial law was isolated from connections with the English bar since
it lacked a trained bar of its own and, for many years, the American
colonies were governed by men whose acquaintance was with English
7. See L.M. FRIEDMAN, CONTRACT LAW IN AMERICA, A SOCIAL AND ECONOMIC
CASE STUDY (1965).
For examples of Professor Hurst's work, see J.W. HURST,
LAW AND THE CONDITIONS OF FREEDOM IN THE NINETEENTH CENTURY UNITED STATES

(1956), and THE GROWTH OF AMERICAN LAW: THE LAW MAKERS (1950).
8. See HISTORY at 409 (on tort law); id. at 340-58 (on procedural reform);
id. at 244-47, 464-68 (on contract law); id. at 474-76 (on usury laws).
9. See generally G.L. HASKINS, LAW AND AUTHOluTY IN EARLY MASSACHUSETrS

(1960).
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local law rather than the King's common law as expounded in the central courts at Westminster.' 0 Increasingly it has become obvious that
American colonial law can be understood only through a careful study
of the practices in each of the various colonial courts, and that it was
usage rather than statutory enactment which was the principal vehicle
for the "reception" of English law in American colonial courts.
Unfortunately, some of the deficiencies inherent in Friedman's treatment of colonial law undermine portions of 'his examination of nineteenth century developments. For example there is a reference to the
"reenactment" of the 1677 English Statute of Frauds ,by the legislature
of the newly independent State of New York; the author assures us that
this was "virtually part of the common law," yet the record is clear that
this statute was never received into the law of colonial New York in spite
of a 1684 statute that purported to do so."' Somewhat later, a discussion of the apportionment of the trial duties between judge and jury
completely overlooks the influence of the criminal libel trial of John
Peter Zenger upon this issue.' 2 The discussion of criminal law in the
colonial period is left unaided by citation to Julius Goebel's study, with
T. Raymond Naughton, of Law Enforcement in Colonial New York;
if nothing else, a consideration of this volume would have prevented
'the author from leaving the impression that colonial lawyers were experienced in criminal law matters.' 3
Hopefully a second edition of this book will provide the author with
an opportunity to strengthen his introductory section. In the interim,
the book's merits far outweigh its defects, and it stands as an outstanding
synthesis of the literature of legal history.

10. Professor Friedman does not seem to have considered the changes in the law
resulting from the arrival of English trained lawyers in the colonies during the
1690's. HISTORY at 50-51, 81-88. He seems to adopt the attitude that local English
law was "vulgar law" while that of the Westminster courts was "classic common
law." In any event he fails to cite or use the late Julius Goebel's challenging article, King's Law and Local Custom in Seventeenth Centuy New England, 31
COLUM. L. REV. 416 (1931).

See Johnson, The Prerogative Court of New York, 1686-1776, 17 AM. J.
95, 111 (1973); H.A. Johnson, John Jay: Colonial Lawyer 183-84,
(1965) (unpublished thesis in Columbia University Library); and Beers v. Hotchkiss,
256 N.Y. 41, 175 N.E. 506 (1931).
12. See J. ALEXANDER, A BRIEF NARRATIVE OF THE CASE AND TRIAL OF JOHN
PETER ZENGER, PRINTER OF THE NEW YORK WEEKLY JOURNAL (S.N. Katz ed.,
1963); V. BURANELLI, THE TRIAL OF PETER ZENGER (1957).
11.

LEGAL HIST.

13. J. GOEBEL and T.R. NAUGHTON, LAW ENFORCEMENT IN COLONIAL NEW
YORK-. A STUDY IN CRIMINAL PROCEDURE (1664-1776) 573-76 (1944).
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KARL LLEWELLYN AND THE REALIST MOVEMENT by WILLIAM
TWINING. London: Weidenfeld & Nicholson (South Hackensack, N.J.:
Fred B. Rothman). End notes keyed to chapters; bibliography; appendices;
general index. 1973. Pp. xiv + 574. $25.00 (X 10.00) cloth.
Terrence F. Kiely*
What is "legal realism"?

Is it a structured, comprehensive, defini-

tional theory as to the ultimate goals and meaning of the law? Is it
merely the tattered banner of a dwindling number of cynical legal
sophisticates? Is it any longer something to bother about? Was it
ever? Is legal realism-and the ideas of its principal participants-a
viable approach to legal education in the 1970's?
The answers to these and numerous other current questions of vital
importance to law students, teachers and workers in the legal vineyards
alike, are admirably explored 'and analyzed in Professor Twining's'
fresh look at the phenomenon of "legal realism." In the course of a
lucid study of the life and work of Karl Llewellyn, Professor Twining,
in a readable, lively and critical fashion traces the origins of the realist
movement, the rapid disintegration, as a cohesive group, of its early
participants and the activities related to the movement up to the present time. More importantly, throughout his study, Professor Twining
discusses the merits of "realism" as a viable tool for use in attempts
to shed light on the social implications of contemporary juristic and
legislative technique.
In an appendix to the Common Law Tradition,2 Karl Llewellyn

stressed the point that "legal realism" is not and never was a philosophy
with a loyal band of conceptually unified followers. It is a descriptive
technique for the functional analysis of any institution, including the
law. What are the problems that have to be solved? What are the tools
given those charged with -the responsibility of framing the solutions to
* Associate Professor at DePaul University College of Law. B.S., Loyola University of Chicago; J.D., DePaul University College of Law; LL.M., New York University School of Law.
1. William Twining is Professor of Law at Warwick University and the author
of a number of stimulating papers dealing with legal education and the legal process.
See, e.g., Twining, Pericles and the Plumber, 83 L.Q. REV. 396 (1967); Twining,
The Bad Man Revisited, 58 CORNELL L.Q. 275 (1973).
2.

K. LLEWELLYN, THE COMMON-LAw TRADIoN-DECIDING APPEALS (1960).

1974]

SURVEY OF LEGAL LITERATURE

1091

those problems? How effective today are the tools and the institutional
structure within which they must be utilized in reaching socially responsible decisions? To put the matter in Karl Llewellyn's terms: are todays
"law-jobs" getting done in the context of current juristic technique?
Originating among a group of young law teachers at Columbia and
Yale in the 1920's as a revolt against the hermetically sealed, rule-oriented formalism of the Langdell method of law instruction and a
spirited attempt to force law schools to place legal education in its
contemporary social and economic milieu, the writings of Llewellyn, 3
Jerome Frank 4 and others sparked a continuing round of charges and
counter charges. Legal rules were deemed, in large part, to be conclusions, admittedly hard reasoned and containing within them obvious
ethical and philosophical import. These conclusions, arrived at by
courts in an attempt to adjudicate a wide variety of social conflict situations, grew in number, were classified into such traditional areas as
Torts, Contracts, Real Property -and increased in complexity. In time
the entire corpus became bound -in a heavy crust of legal terminology,
rigidity and authority. The early realists, building on the seeds planted
by Holmes, Corbin and Hohfeld, insisted on a fresh look at the problems, contemporary techniques for conflict resolution and the actual
results reached, to determine if the "conclusions" and decisions purportedly following from them were responsive to current needs.
Professor Karl Llewellyn, while not a major figure in the early
stages of the realist movement, stands out as one of the most faithful,
consistent and prolific workers in the attempt to make functional analysis of the law an ongoing process. While a good number of the
tenets of realism are stock in trade for today's lawyers and law teachers, 5 an equal number have been gathering undeserved dust for the
past several decades. The bulk of Professor Twining's book examines
these tenets by way of analysis of each of Karl Llewellyn's major works.
In addition to a chapter on two famous early works, The Bramble
Bush" and .Llewellyn's pioneering teaching text, Cases and Materials
on the Law of Sales,7 Professor Twining examines his ground breaking
work in the field of legal anthropology, The Cheyenne Way. 8 In sub3. See, e.g., Llewellyn, A Realistic lurisprudence-The Next Step, 30 COLO. L.
and Llewellyn, Some Realism About Realism, 44 HARv. L. REV.
1222 (1931).
4. See J. FRANK, LAW AND THE MODERN MIND (1930).

REV. 431 (1930),

5.

6.
7.
8.

Hence the oft-heard phrase--"Realism is dead-we are all realists."
K. LLEWELLYN, THE BRAMBLE BusH (1951).
K. LLEWELLYN, CASES AND MATERIALS ON THE LAW OF SALES (1930).

K.

LLEWELLYN

&A.

HOEBEL, THE CHEYENNE WAY

(1941).
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sequent self-contained chapters, Llewellyn's unpublished teaching materials, entitled Law In Our Society, wherein he attempted a general
statement of his philosophy, is scrutinized in the context of Llewellyn's
classroom technique. The Common Law Tradition,9 considered by many
to be Llewellyn's master work, is given extended treatment as is his
years long association with the drafting of the Uniform Commercial
Code, the latter being discussed in the course of two chapters dealing
respectively with the genesis and jurisprudence of the Code.
Throughout, Professor Twining's book is informative and -thought provoking. Unfortunately, .the 'books price (equal to twenty-five dollars),
will, for some time, limit accessibility to law teachers who may wish to
use it, in whole or part, as supplementary reading in a wide variety of
courses.

As every law teacher is aware, today's law students express recurrent cynicism as to the ability and desire of courts, legislatures and
administrative agencies to adequately respond to the inequities ensconsed within the legal structure that they are asked to master and
hopefully respect. As law schools, especially in urban centers, increase
their efforts to open the law school community, the "crisis of confidence" which prompted Karl Llewellyn to write-in terms of appellate
predictability-The Common Law Tradition,'0 may return in a new and
heightened form.
It is thus encumbent upon professional legal educators to increase
their efforts to place the study of juristic and legislative technique solidly
in the social soil. Debates over the proper balance between "practical"
and "theoretical" input in the classroom in the face of paid lip service
to the interdisciplinary ideal, continue to hamper meaningful attempts
to effect such an approach. Academic handwringing over this continuing issue in most middle-level American law schools, where most lawyers receive their training, makes Professor Twining's early chapter on
the famous Columbia curriculum debates of the late 1920's particularly
relevant reading.
A fresh look at legal realism, a renewed study of its broad, if unwieldly, literature and, hopefully, a renewed commitment to build upon
the germinal work performed 'by early and contemporary advocates of
the technique, could very well be a fruitful palliative to the problems
faced by legal education in the next decade.

9.
10.

K. LLEWELLYN,
Id.

THE COMMON LAW TRADITION-DECIDING

APPEALS

(1960).
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SOMEWHERE A CHILD IS CRYING: MALTREATMENT--CASES
AND PREVENTION by VINCENT J. FONTANA. New York: Macmillan.
Epilogue by Douglas J. Besharov; index. 1973. Pp. xx + 268. $6.95
cloth.
RIGHTS OF CHILDREN: EMERGENT CONCEPTS IN LAW AND
SOCIETY edited by ALBERT E. WILKERSON. Philadelphia: Temple
Univ. Press. Page notes each selection. 1973. Pp. xx + 313. $10.00
cloth.
BEYOND THE BEST INTERESTS OF THE CHILD by JOSEPH GOLDSTEIN, ANNA FREUD AND ALBERT J. SOLNIT.

New York:

The Free

Press. End notes keyed to chapters and pages; model statute; index.
1973. Pp. xiv + 170. $7.95 cloth/$1.95 paper.
Dr. Jerome Miller*
Aspects of child welfare, proposed solutions -to child welfare problems,
and the often unhappy results of previous remedies are the subjects of
these books. Although only one of the books is specifically directed to
the subject of the rights of children, it is this issue which runs through
all three. It has been disregard for the rights of children which has
muddled the approaches to and services for the youngster-whether
neglected, dependent, abused, delinquent, or disturbed-who finds himself or herself under the care of the bureaucracy of a child welfare agency.
In a sense, these books highlight -the issues and problems in child welfare generally. Dr. Fontana's approach to child abuse, Somewhere a
Child is Crying, is a professional approach to the causes and prevention of
child abuse. As Director of Pediatrics of St. Vincent's Hospital and
Medical Center in New York City, Professor of Clinical Pediatrics at
New York University College of Medicine, and Chairman of Mayor
Lindsay's Task Force on Child Abuse and Neglect for the City of New
York, Dr. Fontana approaches the subject with a great deal of expertise.
It is also clear from the tone of his writing that Dr. Fontana brings good
* Director, Illinois Department of Children and Family Services. Formerly
Commissioner of Department of Youth Services in Massachusetts. B.S., Maryknoll
College; M.S.W., Loyola University of Chicago; D.S.W., Catholic University of
America. Dr. Miller has been involved in the administration of youth services in
varying roles in both England and the United States.
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will and urgency to this pressing problem of child abuse. In an ancedotal
manner, the author details a wide variety of cases of child abuse. He
classifies the "mal-treatment syndrome" and briefly describes various
kinds of problem parents as well as the "violent cycle" among "sick families." Further, Dr. Fontana gives short sketches of persons whom he
believes to have been abused or neglected as youngsters, including such
persons as Arthur Bremer, Sirhan B. Sirhan, James Earl Ray, Lee Harvey
Oswald, and John Wilkes Booth. Although one could take issue with
some of the facts presented, it is difficult to quarrel with the amount of
evidence that child abuse does, in fact, contribute to later maladjustment
and is probably a factor in a certain amount of violence in our society.
Dr. Fontana points out quite correctly that many of the agencies and
institutions set up to deal with child abuse or to shelter youngsters have
in fact made matters worse. Though the author is obviously appalled
by the amount of child abuse and the severity of the problem, he does
not jump to easy conclusions about wholesale removal of children from
abusive or potentially abusive homes. He keeps a balanced view throughout: "[I]f the child can be protected within the home while the parent
undergoes treatment, then home is where the child should stay."' He
clearly understands that removal of children from the home does not
necessarily result in a better situation for the child. He notes that "it is
none too easy to reach a Jehovah-like hand into a home and pluck out
the child . . . [O]nce a child is removed, we don't know what to do
'2
with him."
Taking a somewhat cynical view of institutions and foster homes as a
viable option for the majority of child abuse cases, Dr. Fontana lists-a
la the medical model-a series of diagnostic criteria for child abuse and
for identifying potentially abusive parents. His proposals for treatment
of child abuse are somewhat traditional, with focus upon group work
with the parents or alternatives to separation, such as the shelter program
for mothers who receive treatment daily on a one-to-one basis with their
children. (The approaches sound quite reminiscent of the Bowen Center
Program in Chicago, run under the auspices of the Juvenile Protective
Association.) Although that approach is most interesting for a limited
number of families, the model is not one that can easily lend itself to the
hundreds of families involved in suspected child abuse. The treatment
options offered therefore, seem to be limited 'by the ideology underlying
the diagnosis.
1. Fontana at 162.
2. Id. at 163.
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In an epilogue written by Douglas J. Besharov, Assistant Professor
of Law at New York University, some very specific recommendations are
made with reference to legislation designed to treat and prevent child
abuse. Besharov stresses the need for a strong reporting law, an effective central register of child abuse and mal-treatment reports, a specialized and highly qualified children's protective agency, and an adequate
court structure for handling abuse cases. The Fontana book is a good
book for the practitioner involved in dealing with child abuse on a dayto-day basis, as well as for the interested lay person who desires a clearer
understanding of the problems of child abuse and the proposed solutions.
Because the book primarily centers around medical settings and models,
and because of the clear urgency to treat individual cases of abuse in a
meaningful manner, much of the theoretical discussion with reference to
understanding the problem of abuse tends to overlook wider social issues.
The author, however, in avoiding the cultural and societal roots of
the problem of child abuse, in a sense blames the victims-the child and
the family-by focusing treatment on them alone. One cannot quarrel
with the motivation of this limited approach to an urgent problem, but
one can question whether treatment ultimately derived from such an
approach will appreciably diminish the overall problem of child abuse
confronting our society.
Albert Wilkerson's book is essentially a compendium of articles on the
rights of children. Most of the articles date from the middle and late
sixties and cover such subjects as abortion, the legitimacy, indigency,
abuse, custody and state guardianship of children, and the rights of both
the foster parents and the foster child. The articles are somewhat uneven,
but generally informative and helpful. One has an uneasy feeling, particularly in reading the editorial comments, that children's rights is another
issue which is about to be devoured by the so-called helping professions.
The "answer" to the problem of neglected children's rights seems to be
centered around the lack of adequate professional staffing for juvenile
courts and social agencies and the need for better planning in social service delivery, policy, and planning.
There seems to be little recognition either in the articles themselves or
in the preceding commentary that one of the problems in our refusal to
grant adequate rights to children before the law has itself come from
those whom Anthony Platt refers to as "the child savers." This group
has set up structures which have created new definitions and diagnosesfollowed by new treatments for those diagnoses-which in turn have created more of the problem to be diagnosed. In reading the articles in this
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book, one does not have the impression that the rights of children issue
arose within the so-called helping professions which concern themselves
with child welfare. Rather, the issue was forced upon them by civil libertarians in the legal profession and by certain "deviants" from within the
child welfare system who went outside -that system for help. Perhaps
the greatest threat to the rights of children would be further enhancement
of the structures which sustain their guardians and protectors-the child
welfare establishment.
Beyond the Best Interests of the Child will probably have a major impact
upon the field of child welfare in the United States. Although it is a small
book in paperback, the issues to which it speaks and the solutions that it
proposes would be revolutionary in child welfare if implemented. One
could quarrel with the apparent lack of firm research to back up many of
the comments made in the book. The authors make little attempt to outline the literature except in those cases where it appears to bolster their
own position. A great deal is made of the research of both John Bolby
and Rene Spitz as that research relates to maternal deprivation. In this
sense, the authors are vulnerable to criticism on both theoretical and methodological grounds. We should keep in mind, however, that the existing
child welfare system, for the most part, is not based on sound research but
rather, has grown to meet various bureaucratic needs--often the needs of
those who provide the service rather than of those who need the service.
An advantage of this book is that it presents an integrated ideological
stance: the authors contend that once it becomes necessary for the state
to determine child placement, the child's need for continuity in a relationship with a parent-figure demands that the determination be made immediately, and that that determination be unconditional and final. In other
words, all child placements are to be "as permanent as the placement of a
newborn with its biological parents." One would hope that this approach
could break through some of the professional malaise in the child welfare
field. In administering a state child welfare agency, one is constantly
reminded of the inability of this system to be responsive to its clientele.
Part of this problem certainly lies with the lack of staff, the constant "crisis" orientation of most large state bureaucracies, lack of funding, and so
forth. However, one would have to be quite imperceptive indeed to fail to
notice a certain professional ideology which itself stands in the way of
dealing with the urgency of most problems encountered in a large child
welfare bureaucracy resulting in the condition that decisions are not made,
they happen. Many professional altruists of our day no longer make decisions or allow early resolution to problems-they ponder and neglect. (It
is ironic that Anna Freud would be co-author of a book which calls for
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early decision-making and resolution reflecting the needs of the child, when
the contributions of her father's psychoanalytic method to American social
casework has in fact inhibited advocacy in the style of Jane Addams or
Dorothea Dix.)
While there is much which is attractive about the theoretical stance of
the authors, particularly if it is seen as a rationale or tool to change state
child welfare bureaucracies, the book presents many problems. In speaking of state guardianship and child welfare agencies, the authors state:
The procedures of child placement are not designed to assure a prompt
decision. The process is characterized by extended periods of uncertainty
caused by overcautious and overworked administrative agencies; by courts
with overcrowded dockets, extended and oft-postponed hearings; and by
judges who are inclined to procrastinate before rendering their decisions
at trial or on appeal.3

No one acquainted with the child placement system could deny this destructive process of procrastination and drift involving hundreds of thousands of youngsters in a scheme of "care" which shows little improvement
over time and which ultimately can become an exercise in state neglect.
In order to make earlier decisions about placement, the authors would
do away with the waiting period which precedes finalization of the adoption decree-they would make the decree final the day the child is placed.
In foster or other temporary placements, the authors propose the development of procedures for maintaining relationships between the child and the
absent parents. They suggest that if the tie with the natural parents is
broken, the foster care situation no longer remains temporary, and the
psychological parent-child relationships with the foster parents may become
a source of difficulty. The authors then suggest that steps be taken to
assure the child a family, steps such as the subsidization of these households and the recognition of common law adoption.
One of the most striking illustrations of the application of the authors'
theory involves some of the victims of Nazi Germany. Many Jewish parents had sent their children to live with Gentiles in Holland and, upon the
parents' return from the concentration camps, they sought to reclaim their
children. But many of these children had grown to look upon their Dutch
parents as their psychological parents, and many of the Dutch parents felt
the same way about their Jewish children. The Dutch Parliament decreed
that all children be returned to their biological parents. But the authors
propose another solution, as revealed in their hypothetical court decision:
Whatever the court decides, inevitably there will be hardship.
It
may be the 'biological parents, already victimized . . . who are denied their

3. Goldstein, Freud and Solnit at 43.
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child. It may be the child who is torn away from his psychological parents.
It may be the psychological parents who are deprived of the child for whom
they have long and faithfully cared. It may be all of them.
If I, in accord with my oath, am to implement the state's preference
for serving the child's interests, my choice and decision are clear, though
not, as they seldom are, easy. I must decide not to disturb the child's
relationship with his common-law parents. More precisely, I must even
deny the biological parents an opportunity to call into question the existing
placement of "their" child unless they introduce evidence that "their"
child is neglected or abandoned. Harsh as it is and as it must seem
to the biological parents, their standing in court is no greater than that
of a stranger.
As a judge, I have to recognize as irrelevant feelings which have been
aroused in me because of my childhood experiences, my own concerns
about being a parent, and my religious origins ...
To leave undisturbed the relationship of the child to his common-law
parents protects the well-being of the largest number. To favor the
biological parents would impose an intolerable hardship on both the child
and the psychological parents. To favor the child would be to favor
as well his psychological parents. If each human being's interest is entitled
to equal weight, more interests will tilt the scale toward leaving well
enough alone than toward allowing the biological parents to prevail. .... 4

The message of the book focuses on the child's right ,to claim a home as
his or her own, be it with the biological parent or the psychological parent.

The child's right to such consideration is the paramount concern of the
authors. Goldstein, Freud and Solnit explain that decisions involving child

placement always contain some harm to the child, and they emphasize
that the recognition of this fact must force courts to choose the least detrimental alternative for the child, rather than to naively speak of "the best
interests of the child." This is an attractive stance to anyone acquainted
with the present child welfare system. Problems are presented as well,

however, which will have to be discussed in detail as this book gains acceptance. For example, although the authors do not stress the need for
placement of the child if the family can be worked with successfully, the
concentration on early decision-making could degenerate into a system of
early "professional" decisions being made about the "unfitness" of natural
family situations. This is particularly a danger in a field where the bulk of
social workers have a classic middle class, individualized casework stance
with little demonstrated appreciation for cultural differences, such as the
strength of the extended family in particular social groups. This danger
can be seen in the recent scandal involving the Illinois children who were
sent to Texas. It appears that many of these children were removed from
black homes because of the failure of middle class social workers to deal
4. Id. at 108-10.
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with patterns of family behavior different from their own. This conclusion
is reached because of the success that has been experienced by ,those children who have since been returned to their natural families. For another
example of such professional cultural barriers, one can point to the ten
children of an Appalachian woman who were removed from her home
while she was out shopping. The state spent thirty to forty thousand dollars in placing these children. When the children ran away from these
homes to join their mother, this behavior was labeled pathological. It is
obvious that any reasonable person would conclude that the children's
behavior was perfectly normal-they wanted to be with their mother. It
is also obvious that the state would have spent its money more wisely by
investing that money in services to support that woman and her children.
One is caught, therefore, in a dilemma of agreeing that there is need for
early decision-making in systems presently characterized by bureaucratic
malaise and neglect. Yet one almost equally fears whatever decisions such
an uncaring system might allow to be made. Had there been an equal
stress in this book on the strengths and salvageability of seemingly unredeemable natural families, one could feel more comfortable with the conclusions of the authors.
In summary, if the recommendations in this book were to be implemented within systems of care and understanding, they could make great
sense. However, one must feel uncertain about the ability of our present
systems of child welfare to provide such care and concern. In such a case,
the recommendations could become another liberal hope which creates
more of the problem that it is designed to solve. Having stated this dilemma and caveat, may I express the hope that the author's approach will be
given a chance as one means of breaking out of the vicious cycle in which
we and our children are presently caught.
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CRIMINAL APPEALS: ENGLISH PRACTICES AND AMERICAN
REFORMS by DANIEL J. MEADOR. Charlottesville, Va.: Univ. Press
of Virginia. Page notes each chapter; tables; appendices; index. 1973.
Pp. xii + 293. $10.00 cloth.
Adam M. Lutynski*

A majority of judges, lawyers and convicted persons agree that the
present system of criminal appeals in most state and federal courts
leaves much to be desired. Judges endure boring arguments, lawyers
manufacture mountains of paper and convicted persons serve substantial
portions of their sentences awaiting an appellate court decision.
Daniel J. Meador, highly regarded for his scholarly assistance to the
Committee on Criminal Appeals of the Advisory Council for Appellate
Justice,1 briefly documents the ills of the American system by comparing caseloads and delays in England and America. In short, the
English courts do more in less time than their American counterparts
without any loss in the quality of justice.
While not an advocate of the wholesale adoption of the procedures
of the English system, Meador is a supporter of experimentation which
would adapt selected features of the English system to the American
appellate process. The principal feature of such proposed experimentation would be the establishment of a professional appellate court
staff responsible for monitoring the prompt preparation of the documents necessary for a review of the alleged trial errors and for submitting a memorandum of facts and law to the judges together with a
recommendation for action on the appeal. That recommendation may
be for a per curiam opinion, a request for further production of transcript portions necessary to decide the case, a direction that briefs be
,filed or that oral argument be presented. The professional staff would
consist of .a mixture of experienced attorneys and recent law school graduates who would diligently maintain a neutral attitude while preparing
descriptive rather than analytical memoranda for the appellate judges.
Because this staff portion of the appeal process would be non-adversary
* Assistant Appellate Defender, Office of the State Appellate Defender, Elgin,
Illinois. J.D., University of Chicago; B.S., Loyola University.
1. Feinberg, Expediting Review of Felony Convictions, 59 A.B.A.J. 1025 (1973).
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in nature, competent neutrality would be imperative for the integrity
of the system. In all circumstances the judges would exercise ultimate
control over the appeal.
Meador devotes one chapter to a discussion of a topic which might
be a stumbling block to the adoption in America of any recommendations
based on the English system. That chapter discusses the characteristics
of the members of the bench and bar in England and suggests that the
competence and professionalism of both groups is far greater in England
than in the United States. The English competence and professionalism
create an atmosphere of confidence among the participants in the criminal appeal process. This, in turn, allows for conciseness without the
suspicion that justice can only be accomplished through a meticulous
examination of the entire record below together with a detailed brief
and argument containing elaborate citations of authority.
The quality of American trial and appellate litigators has recently
come under fire. 2 Until such time as that quality improves, the adoption of some of Professor Meador's recommendations might simply
cure a symptom but not the illness. Any system of justice is only as
good as the persons who work within it, from the arresting officers to
the judges of the highest court in the jurisdiction.
Meador's work is eminently readable and provides a lucid explanation
and description of the entire criminal appeals system in England. Approximately one-third of the three hundred page work is devoted to an
appendix which contains the pleadings and a transcript of the hearing,
i.e., oral argument, before the Court of Appeal, Criminal Division
in an actual case on appeal in England. Also appearing in the appendix are opinions written by three American appellate court judges
deciding the very same appeal, upon the request of the author.
Because of a limited first printing this book is not readily available.
Requests to the publisher might prompt a second edition of this work
which could become the agenda for reform of the criminal appeals
system in America.

2. Burger, Chief Justice Proposes Steps Towards Advocacy Specialization, 60
A.B.A.J. 171 (1974); Kaufman, The Court Needs a Friend in Court, 60 A.B.A.J.

175 (1974).
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MEDICOLEGAL INVESTIGATION OF DEATH edited by WERNER
S. SPITZ AND RUSSELL S. FISHER. Springfield, Ill.: C. C. Thomas.
Chapter references; tables; 528 illustrations; index. 1973. P.p. xvii +
536. $24.75 cloth.
Donal D. O'Sullivan, M.D.*
A text in forensic pathology, this book deals with the application
of the methods of anatomic pathology to the investigation of the dead
body for public or official reasons. It is directed toward both the community pathologist who is confronted with an autopsy responsibility in a
case of public interest, and the homicide investigator who should know
how to properly preserve the body in order to take advantage of the
full resources of a forensic pathology laboratory.
This is the first book on the subject of forensic pathology written in
this country in twenty-five years. While there has been little change in
the methods of anatomic pathology in that time, there has been a shift
in the incidence and, therefore, relative importance of the various
modes of death as well as an increase in our knowledge of the effects
of trauma and disease. Our ability to elicit information from badly
damaged, deteriorated or disrupted bodies has improved immensely.
The authors are thorough in their discussion of both the familiar aspects
of forensic pathology and more recent developments.
Included in the text are the standard chapters on time of death and
changes after death, -gunshot wounds, firearms indentification and ballistics, sharp and blunt force injuries, and drowning. In addition, the
author treats subjects of great currency, such as the road traffic victim,
aircraft crash investigation, and deaths from drug abuse.
For a book of such scope, neither the size nor the weight is onerous.
Large pages and double column printing make for rapid reading and
easy information recovery. Though the book is technical, it is copiously illustrated, and avoids the use of jargon. The illustrations are
excellently reproduced, and each is of sufficient size to avoid confusion.
* Director of Laboratories, Augustana Hospital and Health Care Center, Chicago, Illinois. Member, Ad Hoc Committee on Forensic Pathology, Illinois State
Medical Society. Member, Citizen's Advisory Committee on the Cook County Medical Examiner System. M.D., Ph.D., J.D., Loyola University (Chicago).
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While the book is directed to pathologists and homicide investigators, it will be useful to anyone in the field of crime investigation or the
administration of justice. For the prosecuting or defending attorney, the
book should be helpful in the evaluation of testimony and demonstrative evidence. It will serve admirably in preparation for trial and as a
guide in cross-examination. Where further research is necessary, the
references listed with each chapter will guide the attorney along fruitful
lines. However, it would be desirable for the attorney to consult with
an experienced pathologist in applying the information in this book to
any particular case.
In summary, this most welcome text is timely, useful, and admirably
suited to its purpose. It can be recommended without reservation to
those who have a need for information in the field of forensic pathology
and medicolegal investigation of death.

1104

DE PAUL LAW REVIEW

[Vol. 23

RECORDS, COMPUTERS AND THE RIGHTS OF CITIZENS: REPORT OF THE SECRETARY'S ADVISORY COMMITTEE ON
AUTOMATED PERSONAL DATA SYSTEMS. UNITED STATES DEWashington: U.S.
PARTMENT OF HEALTH, EDUCATION AND WELFARE.
Government Printing Office. Page notes each chapter; bibliography;
appendices; index. 1973. Pp. xxxviii + 346. $2.35 paper.
Jerome Roberts*
The concept of privacy shares many similarities with the concept of
love. Neither concept is susceptible to adequate definition. Both concepts are given much lip service but are quickly forgotten, abandoned,
or excused away when more concrete concepts such as money and power
-are at stake. Recently, politicans have taken to championing the cause
of the individual's right of privacy. It is a nice, safe issue upon which
everybody can agree in principle. Political opportunists realize that it
is very difficult for the average citizen to judge whether or not his
elected government has, in fact, taken effective measures to guarantee
the right of privacy or if it has actually enacted legislation and permitted
the conduct of governmental affairs to erode further the individual's
right of privacy.
The right of the individual to his privacy is basic to the democratic
form of government and to many of the rights guaranteed under our
Constitution. Totalitarian forms of government and other repressive
forms of government cannot tolerate a high degree of personal privacy.
They must know what their citizenry is doing. Arguably, the loss of the
individual's right of privacy results in a loss of individualism. In a society in which there is no privacy for the individual, creativity may be
stifled, ideas repressed, and conformity to a single norm demanded.
At conflict with the individual's ight of privacy has been a propensity
to collect information. This propensity has existed since the dawn of
history, but had not proved an unmanageable -threat to the individual's
right of privacy until computerization became widespread. Prior to
computers, because of the difficulties in collecting, sorting, updating,
retrieving, and transmitting data on individuals, records of an individ*

Associate, Jenner & Block, Chicago, Illinois.

B.B.A., J.D., University of

Michigan. Mr. Roberts is a lecturer on computers and the law at Northwestern
University School of Law.
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ual's deeds, good or bad, tended to become lost with the passage of time
-and distance. The computer, with its almost unlimited capabilities for
retaining and operating upon data, its ability to retrieve and update
data instantly, and, equally important, the establishment of data transmission systems which permit computer stored data to be transmitted to
remote locations instantaneously for reporting and correlation has
changed the entire complexion of this problem.
It is important to understand that it is not merely the collection and
dissemination of personal data by computers that causes concern, but a
multitude of factors inherent in that activity. The erosion of individual
privacy by the governmental and private sectors through the collection
and use of personal data is an insidious phenomenon.' The individual
being reported on usually has no knowledge that the information about
him is being maintained in the computer, does not know the content of
the computerized report, or the context in which it will be given, and
usually has no knowledge or control over who receives -the report or how
1. Governmental action resulting in the loss of individual privacy does not
capture newspaper headlines, occur overnight or take effect on a given date. Nor
does it affect all the citizens immediately or with the same impact. The erosion of
privacy resulting from activities in the private sector is equally insidious. The insidiousness of the phenomenon is, in part, attributable to the generally wide separation between the cause and the effect. Few people consider it an invasion of privacy to complete federal or state income tax returns disclosing information about
their private lives inclulding the listing of contributions to political parties and
charities. The average citizen does not appreciate the possibility that the government
may at some future date scan his tax returns to determine if he has made contributions to some cause that is not considered appropriate or that the information on
his tax return may be disseminated to other federal or state governmental agencies
or otherwise used for purposes other than the verification of his tax liability.
Similarly, few people rebel at the intrusion made on their privacy by Census Bureau reports, employment and credit applications, marketing surveys including
guarantee forms, applications to educational institutions, and a multitude of other
forms requiring information on virtually every aspect of their private lives. They
do not realize that the applications they make for employment, credit and admission
to educational institutions find their way into the computers of credit bureaus and
other private, quasi-public and governmental agencies that collect and disseminate
such information for profit and other purposes to almost anyone willing to pay the
fee to obtain that information.
Sometimes the invasion of privacy by governmental action is coercive. Assistant
Secretary of Commerce for Economic Affairs, William H. Chartener, told Senator
Ervin's Senate Subcommittee on Constitutional Rights that he could not advise
people that their responses to a form were voluntary because that would be "bad
psychology." It was Chartener's philosophy that the Census Bureau had to give
the citizen the impression his replies were required on pain of penalty, Federal Data
Banks, Computers and the Bill of Rights, Hearings Before The Subcomm. on Constitutional Rights of the Comm. on the Judiciary, United States Senate, 92d Cong.,
1st Sess., pt. 1 (1971).
The Census Act prohibits the disclosure of census data
furnished by individuals, 13 U.S.C. § 9(a) (1970). However, the collection of information portends its disclosure, especially for such matters as "national security."
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it is used. It is this lack of knowledge, control, and the ability to explain
or correct the information that causes much of the fear about computerized personal data records. The information contained on the computerized report may be erroneous, stale, incomplete, or otherwise misleading. The person being reported upon rarely has an opportunity to
defend himself against such defamation. He is guilty as charged by
the report with no right to a trial and usually no knowledge that he has
2
been found guilty.
Perceiving the dangers inherent in computer maintained records reporting on individuals, former Secretary of Health, Education & Welfare,
Elliot L. Richardson, in 1972, established a twenty-seven member Advisory Committee which he asked to analyze and make recommendations
about: (a) harmful consequences that may result from the use of automated personal data systems; (b) safeguards that might protect against
potentially harmful consequences; (c) measures that might afford redress
for any harmful consequences; (d) policy and practices relating to the
issuance of social security numbers. The Advisory Committee was a
diverse group of individuals that included, among others, legislators,
college professors, administrators, social and political scientists, and
businessmen. The Committee's report is embodied in Records, Computers and the Rights of Citizens.

The Committee initiates its analysis by attempting to fit into three
categories the main types of records reporting on the activity of individuals:
(a) Administrative records which, generally, identify the specific
individual about whom the transaction is related and which pertain to
transactions normally initiated by the individual. These records contain,
to a large extent, self-reported information.
(b) Intelligence records which identify specific individuals and include such records as security clearance files, police investigative files,
2. By way of illustration, it is normal practice for employers to obtain reports
from credit agencies on job applicants. A report may contain a statement that the
"applicant has an arrest record for public disorder and trespass." No further explanation may be contained in the report. The employer, having several relatively
equally qualified applicants to choose from for the same position, may eliminate
the applicant's name from consideration on the basis of the above-quoted information
giving the applicant no chance to explain the report, despite the fact that the report
may be in error or easily explained. While certain provisions of the Fair Credit
Reporting Act, 15 U.S.C. §§ 1681-1681t (1970) purport to afford the job applicant
some protection in this area, it is submitted that the protection is more illusory than
real since the applicant is normally unaware of his rights under the Act. In any
case, the prospective employer can circumvent the Act by making up an alternate
excuse, not involving the credit agency's report, as to why the applicant was not
given employment.
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and credit reports. This category of records contain information generally obtained from informants rather than directly from the individual
about whom the record reports.
(c) Statistical records which are records typically created in a population census survey or sample survey gathered through questionnaire
by some other method designed to assure comparability of individual
responses. These records do not necessarily identify specific individuals although, if the survey is intended to follow an individual for a long
period of time, his identity is often coded into the questionnaire.
The Committee discloses a fundamental problem when it acknowledges that the above-suggested categorization very quickly breaks down
in practice. Administrative and statistical records are incorporated into
intelligence records, intelligence records are incorporated into administrative records, and so forth. This cross-fertilization between the various
categories of records represents a serious threat to individual privacy.
Information given by or reported about an individual for a legitimate
purpose may seriously injure that individual when used for some other
purpose. For example, law enforcement agencies may have a legitimate
reason for assembling data banks reporting the arrest records of individuals (although there is a strong argument that such information
should not be collected). However, that information quite often finds
its way into other data banks, such as those of credit reporting firms,
much to the detriment of the individual. 3 The computerization of personal data files with the corresponding attributes of simple, economical,
and instantaneous data retrieval and transmission has resulted in a vast
increase in the cross-fertilization of data banks containing personal information.
Perhaps the most challenging issue considered by the Committee and
the issue over which the Committee's report should exercise the most
influence is the use of the Social Security Number ("SSN") as a
"Standard Universal Identifier" ("SUI").
The concept of a SUI
3. Senator Ervin points out in his recent article at 1 BARRISTER 14, 56 (1974),
that the average male living in the United States has a 50 percent chance of being
arrested at some time in his life. If that male lives in a city, his chance of being
arrested is 60 percent and if that male is black and lives in the city, his chance of
being arrested at some time during his life is 90 percent. Remember that an arrest
reflects merely the determination by a single police officer without either judicial review or review by the superior of the police officer. Arrest records are now frequently found as part of the dossier maintained by cerdit agencies on individuals. An
individual with an arrest record, regardless of the legitimacy of that arrest, may find
it very difficult to obtain employment or credit and more often than not will have
no opportunity to adequately explain circumstances surrounding his arrest. In other
words, our computerized society may, in effect, judge that individual guilty and
afford him no opportunity to prove his innocence.
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'system envisions a systematic assignment to each individual, probably
'at birth, of a unique identifying number which would distinguish him
from all other individuals. Because of the substantial duplicity of
names in our society, the common occurrence of individuals changing
their names through marriage or otherwise, and the ability to report
a single name in several different forms, a SUI system is required if we
are to obtain optimum efficiency from our computers in the maintenance and transmission of data files on individuals. Because of its efficiency, if a SUI system were implemented, it could be anticipated that
great pressure would be brought to bear to require individuals to use
their SUI on all reports made to governmental authorities including tax
returns, social security and welfare filings, employment applications,
license applications, and so forth. Similar pressure would be brought
to bear to require the individual to use his SUI on all transactions in the
private sector so -that the SUI may appear as part of the individual's
credit card number, bank account number, employee number, and so
forth.
The problem with a SUI system is that it makes computerization too
efficient from an invasion of privacy standpoint. With a SUI system,
the fiction of Big Brother becomes a reality and the -possibility of a
computerized police state becomes a probability. A SUI system coupled
with the capabilities of computerized data retention and data transmission would provide an incentive for institutions to keep and exchange
records on an individual from birth to death reflecting every aspect of
his life and would permit the exchange and assembly of a complete
dossier of an individual that could report on every transaction he entered into and give a complete profile of his life from birth to date of
4
inquiry.
4. The existence of a SUI system, because of the economies and efficiencies
involved as well as the unlimited possibilities for efficient data exchanges, would
virtually assure its almost universal use. An individual's movements could be
traced (his SUI would appear on his gasoline, airline, and other charge cards), his
purchases and entertaining ascertained and, conceivably, it would even be possible
to determine the reading material he charged out of the public library. While the
possibility to obtain such information exists with present record keeping systems,
access to such records is difficult and expensive so that, as a practical matter, such
information is rarely collected for the purposes of investigating an individual's activities and personal habits. With a SUI system, access to such information would
be greatly simplified and its collection may become almost routine. Advances in
data transmission technology, "computer utilities" (the sharing of a giant computer
center by many entities), and the "cashless-checkless society" phenomenon (the use
of direct access to banks through computer terminals rather than the use of checks
and cash) are examples of events that will both stimulate a greater demand for a
SUI system and make a SUI system an even greater threat to the individual's privacy.
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In the United States, the SSN has begun to be used as a de facto
SUL. This phenomenon is especially evident in the government sector
where its use is required on state and federal tax returns and a multitude
of informational returns and applications for everything from welfare to
driver's license.5 The use of the SSN in the private sector is also expanding. The greatly expanded use of the SSN as a de facto SUI was a
primary consideration of Secretary Richardson in establishing the Advisory Committee. The Committee acknowledges that the SSN approximates a SUI in many respects but concludes that it falls short of
being a perfect SUI. The Committee suggests the following requirements for a perfect SUI and the SSN's qualifications as a SUI vis-a-vis
those requirements:
1. Uniqueness. The SUI must be unique for each person with no
person having more than one SUI and no two persons having the same
SUI. In theory, the SSN has the quality of uniqueness. However, in a
5. SSN came into being in 1935 with the original Social Security Act, 49 Stat.
620 (1935), as amended, 42 U.S.C. §§ 301 et seq. (1970). Contrary to a popular
misconception, there is no statutory prohibition of the use of SSN for identification
purposes or any other purpose unrelated to the Social Security Act. Through the
years, the federal government extended the use of the social security numbers to
other purposes including the identification of all federal employees.
Executive
Order 9397, 3 C.F.R. 283 (1943-48 Comp.). The major step toward the use of
the social security number for other than its original purpose came in 1961 when
the Internal Revenue Service caused to be enacted legislation requiring the use of
an individual's social security number on all tax returns, related statements, and
documents filed in connection with every tax imposed by the Internal Revenue
Code. 26 U.S.C. §§ 6109 and 6676 (1970). An individual is obliged to furnish
his SSN, when requested, for purposes of complying with the Internal Revenue Service Regulations, to his employer; estates and trusts, corporations and other entities
paying dividends; banks, mutual savings and savings and loan institutions; insurance
companies; stockbrokers and security dealers; and other entities paying interest and
nominees receiving dividends or interest. In 1963, the Treasury Department began
requiring the use of the SSN in the registration of all United States transferable and
non-transferable securities other than savings bonds and now requires its use on
Series H and Series E savings bonds. Medicare required most individuals over 65
who did not have a SSN to obtain and use one. On January 1, 1966, the Veterans
Administration began using the SSN as a hospital admission number and for other
record keeping purposes. In 1966, the Division of Indian Health of the Public
Health Service began a test usage of the SSN to facilitate the maintenance of life-long
health histories of Indians. In 1967, the Defense Department commenced using the
SSN as the service number for all military personnel. Most States' Motor Vehicle
Departments collect SSN's from all drivers (and many use it as their drivers license
identification number) because the National Driver Register of the U.S. Department
of Transportation is promoting it for its nation-wide record keeping program. The
Social and Rehabilitation Service of the Department of Health, Education and
Welfare promotes the use of the SSN by states for the identification of individual
applicants and beneficiaries under all welfare and social services programs and many
states have adopted this procedure.
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few instances, duplicate SSNs have been given out or assumed.6 While
it is not common, some individuals do have more than one social security
number assigned to them.
2. Permanence. The perfect SUI must not change during the life
of an individual and should not be reused after his death until all records concerning him have been retired. The social security number
does have this feature in theory. In practice, a few individuals do obtain and use more than one SSN.
3. Ubiquity. The perfect SUI requires that labels be issued to the
entire population where identification is required. Since social security
numbers have not, 'heretofore, been issued at birth, the SSN does not
fulfill this requirement completely. However, most individuals do obtain a SSN on or before entering adulthood and the Advisory Committee
recommended that "the Social Security Administration undertake a positlive program of issuing SSNs to ninth grade students." Thus, for at
least the adult population, the SSN comes. very close to having the
characteristic of ubiquity -requiredof the perfect SUL.
4. Availability. The perfect SUI must be readily obtainable or verifiable by anyone who needs it and quickly and conveniently regainable
if lost or forgotten. The SSN does not measure up to this requirement
since it is generally not verifiable. Verification by the Social Security
Administration will only be done upon the request of appropriate individuals and, even then, cannot 'be done immediately. However, it is not
unlikely that private services may eventually be established to fulfill this
-function. In light of the numerous different reports upon which an individual is required to record his SSN, it is not likely that an individual
would be long without his SSN.
5. Indispensability. A SUI must be supported by appropriate incentives and penalties so that each person will remember and correctly
report his SUI. Incentives and requirements to report one's SSN correctly are growing and, indeed, most people, regardless of the form on
which it is reported, do attempt to report correctly their SSN.
6. Arbitrariness. The perfect SUI would not contain any information such as state of issuance because such information would make the
6. In 1938, shortly after the inception of the Social Security Act, a wallet
manufacturer listed sample identification cards containing a social security number
(account number 078-05-1120) which many wallet purchasers assumed for their
own. In 1943, 5,755 wage earners listed this number as their own. There are still
a few individuals in this country using that social security number and there are
now reported to be over 20 different "pocket-book" numbers. Account Number and
Employer Contact Manual (Baltimore, Md.: Social Security Administration), See.
121.
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SUI longer than necessary and destroy its "permanency" if the coded information were operable. The SSN violates this criteria, but perhaps
not in a material respect, in that the state of issuance is coded into the
SSN.
7. Brevity. The SUI must be as short as possible for efficiency,
memorization, recognition, retrievability, and processing. The SSN,
with its nine digits, is somewhat longer than a perfect SUI would be but
this weakness is certainly not of a great detriment to the use of a SSN

7
as aSUI.
8. Reliability. The ideal SUI should be constructed with a feature

that detects error of transcription or communication. The SSN, conceived before computerization, does not have this feature. On the
other hand, as long as humans are the initiating point for the recordation of the SUI, it is not possible to construct a totally reliable SUI.
That will have to wait until technology is such that the SUI can always
be either machine entered or immediately machine verified. This is,
perhaps, the biggest weakness in using the SSN as a SUI.
The Advisory Committee acknowledges 'that the fears of a SUI are
justified and concludes -that a SUI should not be established in the
However, the ComUnited States now or in the "foreseeable future."
mittee concludes that it is not opposed "in the abstract" to the concept
of a SUI. While the Committee believes the dangers inherent in establishing a SUI, without legal and social safeguards against the abuse of
automated personal data systems, outweigh any practical benefits, it
7. A six-digit alpha-numerical label is capable of numbering 500 million people
without duplication. A seven-digit alpha-numerical label could accommodate 17
billion people without duplication.
8. SUI systems have existed in several European countries for a number of
years. Recently, however, such systems have come under attack (Appendix B of
the Advisory Committee's report contains a discussion of this issue). The Committee acknowledges that a SUI engenders a sense of alienation in the citizenry from
their social institutions and causes further resentment of the dehumanizing effects of
a highly mechanized civilization. Among the attributes of the SUI that heightens
these emotions, the Committee points to the following: (a) the SUI, with its
bureaucratic apparatus, represents a further imposition of government control over
the citizenry; (b) the SUI would become an integral part of the individual's identity,
its loss would cause serious inconvenience and the threat of official confiscation
could be a weapon of intimidation; (c) the national population register implied by
a SUI could serve as the skeleton for a national dossier used to maintain cradle-tograve information on every citizen; (d) the SUI would make it easier for the
individual to be traced, his behavior monitored and controlled; (e) the SUI would
create a powerful incentive for institutions to pool or link their records creating the
possibility of bringing a lifetime of information to bear on any decision made about
an individual and, consequently, make the universally identified man a prisoner of
his past.
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asserts that the question should be re-examined after there has been
sufficient experience with safeguards proposed by the Committee.
Perhaps the most disappointing aspect of the Advisory Committee's
report is that it fails to face squarely the issue of whether the SSN, as it
is now being used, comes sufficiently close to being used as a SUI to
pose a substantial enough threat to the individual's right of privacy so
as to require that its use be limited solely to its initial purpose-the administration of the Social Security Act.9 An identifying system does not
have to be a perfect SUI system to pose a substantial and, perhaps, intolerable threat to individual privacy. The Advisory Committee does
suggest that various actions be taken, including new legislation, -to limit
the use of the SSN. The Committee's proposals are based on the following principles:
(a) The SSN should only be used for those purposes necessary for
carrying out the requirements imposed by the federal government.
(b) Federal agencies and departments should not require or promote the use of -the SSN except to the extent that they have specific
statutory authorization to do so.
(c) Statutory authorization should be sparingly granted and only after full hearings and adequate consideration especially on the issue of
availability of effective safeguards of the automated personal data
systems.
(d) In :all instances in which the SSN is not used in conformity
with principles (a) through (c) above, no individual should be coerced
into providing his SSN and his SSN should not be used without his consent.
(e) An individual should be fully and fairly informed of his rights
and responsibilities relative to his use of the SSN including the right to
disclose his SSN whenever he deems it in his interest to do so.
Arguably, the Advisory Committee's stand on the use of the SSN
is not sufficiently stringent or comprehensive both for the reasons suggested above and for others. For example, the Advisory Committee
does not consider or suggest a total prohibition of the use of the SSN
for commercial purposes. Nor does the Committee's consideration of
problems involving the use of the SSN as a SUI appear to be complete.
9. In this respect, it appears that, either consciously or subconsciously, the Committee has balanced the individual's right of privacy against the efficiencies to be
realized by the federal government using the SSN as a SUI in administering its
programs and maintaining its records on individuals and that the Committee has
concluded that the government's need for efficiency, at least in this instance, outweighs the loss of the individual's privacy resulting from this practice.
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For example, the Committee does not discuss the issue of state and
local governments' use of the SSN as a SUI despite the fact that such
use of the SSN is becoming increasingly widespread. 10

Perhaps the most positive contribution of the Advisory Committee's
report is the legislative proposals made therein. The Advisory Committee observes that existing federal laws do not adequately protect the

individual's right of privacy and, in some instances, seriously jeopardize
,that right. The legislation proposed by the Committee would, in effect,
establish a statutory right of privacy for the individual and establish
safeguards to protect that right. The Committee's report points out
that the so-called "Freedom of Information Act"" mandates disclosure
of personal data except in instances where such disclosure would constitute a clearly unwarranted invasion of personal privacy.

Each fed-

eral agency has total discretion in determining which disclosures do or
do not constitute a "clearly unwarranted" invasion of privacy. Also
discussed is the Fair Credit Reporting Act, 1 2 the first and only federal

statute regulating the computer reporting industry.

Unfortunately, the

Committee's discussion of the Fair Credit Reporting Act is extremely

superficial and is basically limited to a discussion o the text of the
Act.'

3

10. Most states now use the SSN on driver's licenses as part of the National
Driver Registration System. Most states imposing a state income tax require the
use of SSN numbers on state income tax returns so that those returns may be cross
referenced against federal income tax returns. Many state and local welfare agencies
use the SSN as a SUL. Assuming, arguendo, that the Committee is correct in its
implied conclusion that the federal government's use of the SSN as a SUI is justifiable, it would seem to follow that state and local governments' use of the SSN as
a SUI is also justifiable.
11. 5 U.S.C. § 552 (1970).
12. 15 U.S.C. §§ 1681-1681t (1970).
13. Arguably, the Fair Credit Reporting Act, enacted in 1971, benefits credit
agencies more than the cause of individual privacy because it reduces the possibility
of more stringent legislation, limits the remedies available to the individual, and
really provides very little meaningful protection for the average citizen. Among the
major weaknesses of the Act is that enforcement is divided among a multitude of
federal agencies (the primary one being the Federal Trade Commission), no single.
system for policing or enforcing the provisions of the Act was established, and the
citizen must go to federal court to obtain relief rather than having more accessible
government-paid "ombudsmen" to whom he could turn for relief. It is encouraging,
however, to note that recently the Federal Trade Commission has moved under the
Fair Credit Reporting Act in filing a proposed complaint against the nation's largest
consumer credit reporting firm. In re Retail Credit Co., Inc., BNA ANwnTRUST & REGULATION REPORT, No. 644 (FTC, Dec. 18, 1973). The proposed complaint alleges that Retail Credit is capable of reporting on the personal lives of 98
percent of the United States population. The proposed complaint also alleges that
Retail Credit engages in a number of acts in violation of the Fair Credit Reporting
Act including employing procedures that do not assure maximum accuracy of re-
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The Committee, in proposing its suggested legislation and the procedural safeguards for privacy, starts with the following formulation:
An individual's personal privacy is directly affected by the kind of disclosure and use made of identifiable information about him in a record.
A record containing information about an individual in identifiable form
must, therefore, be governed by procedures that afford the individual a
right to participate in deciding what the content of the record will be, and
what disclosure and use will be made of the identifiable information in it.
Any recording, disclosure, and use of identifiable personal information not
governed by such procedures must be proscribed as an unfair information
practice unless such recording, disclosure, or use is specifically authorized
14
by law.

The cornerstone of the Committee's safeguard proposals is the concept
of "mutuality." That is, the individual must know of the existence,
content, and use of any record maintained about him unless a specific
statutory exemption is available. From this principle, the following
guidelines are formulated by the Committee:
1. There must be no personal-data record-keeping systems whose very
existence is secret.
2. There must be a way for an individual to find out what information
about him is in a record and how it is used.
3. There must be a way for an individual to prevent information about
him obtained for one purpose from being used or made available for other
purposes without his consent.
4. There must be a way for an individual to correct or amend the
record of identifiable information about him.
5. Any organization creating, maintaining, using, or disseminating
records of identifiable personal data must assure the reliability of the data
for their intended use and must take reasonable precautions to prevent
misuse of the data. 15
ports such as a salary system requiring investigative personnel to complete an
"unreasonable number of consumer reports" daily and an "adverse information"
quota that requires employees to prepare a certain portion of the reports with
derogatory information about the subjects of their reports. Perhaps, if the Advisory
Committee had studies of the effectiveness or lack of effectiveness of the Fair Credit
Reporting Act, it would have obtained useful information for framing its proposed
legislation.
14. Committee Report at 40-41.
15. Committee Report at xx-xxi. This concept suggests the possibility that
record keepers should be subject to absolute liability for the improper dissemination
of information or dissemination of false information invading an individual's privacy
or injuring his reputation. If a manufacturer of an inherently dangerous instiumentality can be held absolutely liable for defects in that instrumentality, does it not
follow that an organization that collects and disseminates information of a personal
nature for profit should be held absolutely liable for the errors contained in that
information or the inappropriate dissemination of that information? An individual's
reputation and privacy, while perhaps not as valuable as an individual's health, are
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The Committee outlines specific legislation to protect an individual's
right of privacy from invasion by computerized data banks in three general areas: administrative personal data systems;"' statistical reporting
and research use of administrative data systems;' 7 and reporting and
research systems.' 8 The Committee's recommendations in these areas
reflect a great deal of thought and effort. While there may be some
practical difficulties in implementing those recommendations, they do
provide a sound foundation from which to start formulating appropriate
legislation.
Unfortunately, the Committee shied away almost entirely from the
question of legislative safeguards with respect to government maintained
and generated intelligence records. Given recent disclosures concerning
military spying on civilians and members of the executive and legislative branches of the government, the collection of dossiers on the personal lives of millions of individuals by various governmental agencies
and other questionable intelligence collecting activities of the government and quasi-governmental organizations, it would seem that this is
an area which not only deserves, but requires, close scrutiny and enactment of -legislative safeguards.
The Committee's report contains only a brief discussion of the effect
on the individual and the democratic processes of the invasion of privacy
created by computer maintained personal data records. Apparently,
no attempt was made by the Committee to obtain any objective data
as to the actual consequences of the invasion of privacy resulting from
computer maintained 'personal data files. Given the Committee's limited
resources and its rather limited purpose, it is: understandable why it
was unable to devote more attention to this aspect of the problem. Unfortunately, while a great deal has been written about the problem of
very unique and prized possessions and are not easily repaired once they have been

injured.
16. Generally, an "administrative personal data system" is defined to mean a
system that maintains data on individuals for the purpose of affecting them directly
as individuals. It is used for making determinations relating to the individual's
qualifications, character, rights, opportunities or benefits.
17. The category covers the use of data maintained in automated personal data
systems established primarily for administrative purposes in data banks used for
statistical purposes (e.g., the use of personal tax returns for the purpose of constructing a model for testing proposed tax legislation, the use of student records for the
purpose of obtaining general information on the needs, capabilities, and other

characteristics of the student body).
18. This category includes such data bases as those generated by state and local
governments for grant-in-aid formulas. Such systems maintain data about individuals
exclusively for statistical reporting or research and is not intended to be used to
affect any individual directly.
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invasion of privacy resulting from computerization of personal data files,
little or no effort has been made to measure the impact of that phenomenon on either the individual or upon the democratic processes as a
whole. 9
While it is obvious that it is impossible to predict conclusively the
impact of the invasion of privacy phenomenon, the need for research in
this area is apparent. Until some appreciation is gained as to the impact of invasion of privacy on the individual and upon democratic
processes, those attempting to deal with this problem will not have an
adequate 'base of knowledge from which to work. 20 Some of the questions in this area that must be investigated are the following:
1. Will a SUI and computerization of records containing personal
data adversely affect the democratic processes? Individials may be
reluctant to support unpopular causes if they know that their actions
will be recorded in computer memory banks and may surface again to
their detriment at some point in the future. The citizenry may be reluctant -to exercise its right to petition its elected officials or seek redress
in the courts knowing that such information will be maintained in com21
puter data banks.
2. What will be the impact of computerization of personal data records in the area of consumer protection and employment? Consumers
may, understandably, become much -more reluctant to withhold pay19. For a recent study documenting the psychological and sociological evidence
which indicates that surveillance does have a behavioral chilling effect see Askin, Surveillance: The Social Science Perspective, 4 COLuM. HUMAN IGHTS L. REV. 59
(1972).
20. Obviously, some balance must be struck between the rights of the individual
and the integrity of the democratic process on the one hand and the positive benefits
from computerization on the other hand. Until some appreciation for benefits and
detriments on both sides of this balance is gained, it is difficult to see how the problem can be resolved. Some appreciation for the severity of the disease is required
before a rational judgment may be made as to the strength of the medicine necessary.
21. A few years ago, the Secret Service created a computerized data bank for
the alleged purpose of protecting high government officials from harm and federal
buildings from damage. The Secret Service included in that data bank information
on "professional gate crashers," individuals attending "civil disturbances," individuals
participating in "anti-American or anti-U.S. Government demonstrations," and the
names of persons who insist upon personally contacting high government officials
for redress of "imaginary grievances." Reportedly, the terms in quotes were not
defined, it was up to the discretion of the individual providing the input to determine what activity came within the ambit of the quoted terms. Stories abound
about attorneys and other individuals who, in the course of their occupation, frequently have occasion to have their names included in civil lawsuits, being unable
to obtain credit because the credit bureaus' data banks indicated that these individuals
have been named parties in numerous lawsuits.
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ment from a creditor with whom they have a legitimate dispute if they
are aware that the creditor has the ability to jeopardize the consumer's
credit and professional reputation.
3. Will the computerization of personal data records obviate the
possibility of an individual making a fresh start and, if so, what will be
the effect of -that phenomenon?
The Committee's report is very worthwhile reading for anyone, lawyer or layman, interested in the question of invasion of privacy 22 resulting from the computerization of personal data files. The true value
of the Committee's work will be measured by its ability to incite an
appropriate response to this very complex problem. A balance must be
struck between the benefits inherent in computerization of data files
and the individual's right of privacy. Perhaps the essence of the issue
is whether man will control his tools or his tools will be used to control
him.
22. The appendices and bibliography to the Committee's report are very worthwhile reading. The appendices, most of which were prepared by Daniel E. Lufkin,

staff consultant to the Committee, report on various computerized data banks containing personal data and other topics which are germane to the Committee's work.
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SOCIAL SECURITY IN AMERICA by PILIP BOOTH. Ann Arbor,
Mich.: Institute of Labor and Industrial Relations. Page notes each
chapter; selected references; list of tables; appendices; indexes. 1973.
Pp. xviii + 180. $8.95 cloth/$3.50 paper.
SOCIAL SECURITY: POLICY FOR THE SEVENTIES: PROCEEDINGS OF THE SEVENTH SOCIAL SECURITY CONFERENCE edited
by PHILIP BOOTH.

Ann Arbor, Mich.: Institute of Labor and Industrial

Relations. Page notes each chapter; list of past conference topics.
Pp. viii + 229. $8.00 cloth.

1973.

SOCIAL SECURITY DISABILITY AND MASS JUSTICE: A PROBLEM IN WELFARE ADJUDICATION by ROBERT G. DIXON, JR. New

York: Praeger. End notes; list of cases; appendices; tables; index. 1973.
Pp. xvi + 190. $15.00 cloth.
Elliot L. Sagall, M.D.*
The Social Security Act of 1935 has served as an impetus for the
continued development and expansion of federally-promoted social welfare programs as well as a stimulant for supplementary disability income
plans in the private insurance sector of the economy. Stemming from
the Act itself are federal programs for old-age, survivors, unemployment
and disability insurance; federal welfare grants to the states for the benefit of the blind, the disabled and needy families with children; federal
grants for maternal and child health care and for the care of crippled
children; the extensive medicare programs for the aged and, recently,
for the chronically disabled as well as the victims of "black-lmg disease" and chronic kidney failure. In addition to the above mentioned
social welfare programs of the Social Security system and its offshoots,
which are designed to protect against loss of income, there is also a
complex, expensive, and individually-purchased private employee "fringe"
'benefit structure aimed at providing income security in the event of disability or premature death. Recent changes in the Social Security Act
foreshadow even greater advances in these protections while also creating
more complexities in the day-to-day administration of these programs.
* Clinical Instructor in Medicine, Harvard Medical School. Instructor in Legal Medicine, Boston College Law School. President, American Society of Law &
Medicine, Inc. Medical Editor, Trial Magazine. A.B., M.D., Harvard University.
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Together this triad of volumes provides a needed, timely and comprehensive survey of the historical background, development and growth
of the social security programs and policies of the United States; an explanation and description of the fundamentals of claim institution, processing and evaluation; and a critical look at proposed reforms in areas
where expansion and improvements of these programs are needed.
Social Security in America by Philip Booth surveys the concepts, the
history and development, and the mechanisms of the Social Security
system from its enactment in 1935 to the present. Doctor Booth, of the
School of Social Work of the University of Michigan, describes and interrelates the Social Security system with other federally-promoted insurance programs for retirement, sickness, injury and unemploymentwith emphasis on railroad retirement and public employee retirement
'benefits, unemployment insurance, workmen's compensation, temporary
disability (cash sickness) insurance, and employer-provided benefit plans.
After setting out sufficient introductory material to give the reader a
framework, Dr. Booth probes the major limitations of these programs
while indicating some proposed remedies. He underscores the need for
reform in order to extend coverage to the millions of persons not presently included within the scope of public social and insurance security
programs. Further reforms are also required to extend the presently
deficient income protection for short term disabilities, to correct the lack
of uniformity among different states' programs, to raise the level of benefits-now woefully inadequate in many cases-and to shift responsibility in this area from the state to the federal government.
The author points out that health care and income maintenance for
the disabled "remain the most frustrating and gnawing gap in social
security protection of American workers and their families." Furthermore, "the promise of more adequate social security protection for Amercan workers and their families can come closer in realization through
increasing the capabilities of the programs to provide more adequate
safeguards against misfortunes which cannot be wholly eliminated in
this man-made world of ours." Just when or how this provocative
challenge will be met by either executive initiative or Congressional
directive remains to be seen.'
1. Of the six national health insurance plans presently pending, the Administration-sponsored bill, H.R. 12684, 93d Cong., 2d Sess. (1974), and the Kennedy-Mills
Plan, reported in the N.Y. Times, Apr. 3, 1974, § 1, at 1, col. 5, are the most
significant. They contain comparable benefits and premiums, and both would utilize private health insurance companies as carriers. The difference between Nixon's
plan and the Kennedy-Mills Plan lies primarily in its mandatory nature and its establishment of a new bureaucratic structure to handle collection and distribution.
For further information see the CONGRESSIONAL QUARTERLY Feb. 9, 1974, at 283.
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Social Security: Policy for the Seventies is the end product of the
seventh in a series of Social Security Conferences sponsored by the
School of Labor and Industrial Relations of the University of MichiganWayne State University Institute of Labor and Industrial Relations and
the University of Michigan School of Social Work. This two day program brought together people -from various universities and professions,
state and federal social security systems, social welfare and labor law
administrators, representatives from labor and management as well as
administrators of prepaid health care plans to discuss broad policy issues in workmen's compensation, health insurance and welfare reform.
The emphasis of the program agenda and the papers presented in this
book was on the formulation of comprehensive approaches to future
problems and policies rather than on current issues. The objective of
these constructs was to extend the Social Security system to meet the
needs of all people-particularly the less fortunate-the old, the poor,
the ill, the physically handicapped, the unemployed and the underemployed.
The conference focused on the major issues of health insurance and the
need to meet America's health care and welfare crises as well as the need
for welfare reform and income guarantee, and also discussed the future
of the workmen's compensation system. A distinguished British scholar, Brian Abel-Smith, concluded the program by pointing out similarities between British and American attempts to meet the diverse needs
of poor and near-poor families by initiating successive supplementary
programs. He noted that these systems have not reduced income inequality, the basic source of poverty. Each set of papers presented at
the conference is followed by the remarks of distinguished conference
attendees in separate discussion sections. The material presented
challenges many of the basic concepts of existing social welfare programs. It further advocates new policy positions and points to changes
which, realistically, will be difficult to attain in the face of the many
constraints imposed by present political realities.
Social Security Disability and Mass Justice 'by law professor Robert
G. Dixon, Jr. reviews, analyzes and critically evaluates the present
system of claims determination utilized 'by the Social Security Disability
Insurance Program. Currently, over one million claims are processed
annually by a five-tiered administrative structure. Initially, there are
four decisional stages: First, an initial determination is made by a state
agency team (under federal contract) which evaluates the claim based
on the documentary record compiled at the district office and reviewed
in the Administration's Baltimore headquarters; second, a reconsidera-
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tion is made in similar fashion at both levels; third, a non-adversary
hearing is held before an examiner-the first opportunity the claimant
has to 'be in direct contact with a decisional body; and, as a last step in
the administrative process, an Appeals Council hearing may be held.
From this 'agency, the claim may be appealed to the fifth level, the United
States District Court, for review.
Because the system is non-adversary, the burden, after the initial determination, to request an appeal is on the claimant. Due to unclear
standards for the determination of "disability" under the Act, there is a
lack of uniformity among decisions in many areas and, consequently,
a high percentage of reversal rates at the hearing examiner and district
court levels. Yet, the present system does, in fact, work for a large
number of claimants. The author makes several recommendations to
improve the present system, the most noteworthy of which would finalize administrative decisions at as low a level as possible, particularly by
enabling some face-to-face contact between administrators and claimants at the pre-'hearing stage or the reconsideration stage of the case.
In summation, these three books provide basic reference source material which should be of practical value to students, social workers, insurers, administrators, attorneys and others responsible for informing
potentially eligible claimants of their rights under today's many social
welfare programs. Familiarity with the information contained therein
will assure that the rights provided by these systems are protected, that
those eligible to claim benefits will apply and receive benefits due, that
their claims will 'be examined sympathetically, and that the social purposes will be accomplished as intended.
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JUDICIAL POLICY-MAKING: THE POLITICAL ROLE OF THE
COURTS by GLENDON SCHUBERT. Glenview, Ill.: Scott, Foresman.
Page notes each chapter; narrative bibliography; tables; figures; index of
cases; index. 1974. Pp. xvi + 239. $3.95 paper.
John R. Schmidhauser*
Professor Schubert's contribution is one which is of unusual importance
to practicing attorneys and legal scholars because this volume represents
a distillation of the significant scholarly contributions which he has made
to the study of federal judicial policy-making. This excellent, tightly
written volume contains a foreword written by Joseph C. Palamountain,
Jr., editor of the American Government Series, a preface to the Revised
edition by the author, and an introduction by Martin M. Shapiro, all
inexplicably lacking page numbers, but all clarifying the purposes of the
substantive body of the work.
Professor Schubert first provided an analysis of the place of the federal judiciary in the American political system. His study was based
upon an analytical framework utilized in both sociology and political
science known as "systems analysis." According to Schubert, "a 'system' consists of the structure or pattern of interaction among actors"
and the extent to which the "actors .

.

. conform to their socially defined

roles." The constitutional parameters of judicial policy-making, the
practical scope and limitations on such judicial activity, and the political and socio-economic context within which the courts operate were all
given careful treatment in the introductory chapter.
In assessing the significance of the structures of the federal judicial
systems, Professor Schubert provides an unusually complete description
of the supporting administrative organizations and the relevant subdivisions of the Justice Department and of similar adjudicatory subdivisions of administrative agencies. Chapter III contains a thorough
analysis of the interrelationship between the federal and state court
systems, as well as between federal courts and the Supreme Court. The
* Professor of Political Science, University of Southern California. Professor
Schmidhauser, a former member of the United States House of Representatives, has
written two books on the Supreme Court and several articles in legal publications.
B.A., University of Delaware; M.A., Ph.D., University of Virginia; Post-doctorate
fellow in law and the behavioral sciences, University of Chicago Law School,
1959-66.
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fourth portion of Schubert's study is a first-rate appraisal of decisionmaking procedures in each of the categories of court or court-related
action in which they occur. Chapter five represents a major application
of policy-making analysis based on a systems approach. The sixth
chapter is an unusually challenging investigation of the relationship of
political ideology and judicial activism and includes substantial empirical findings relating to structural theories of judicial review, modern
trends in Supreme Court policy-making, as well as a functional theory
of such policy-making. The concluding chapter synthesizes the aforeineniioned materials. The entire work is enhanced by an excellent index
of cases and subject headings and a useful biographical essay.
Professor Schubert, a pioneer and continuing contributor to behavioral analysis of judicial behavior and policy-making, has made a unique
and exceedingly useful contribution to the literature on judicial policymaking, a work which successfully integrates the empirical evidence
derived by modern scholars in a straightforward and parsimonious volume of excellent literary quality.
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SWORDS AND SCALES: THE DEVELOPMENT OF THE UNIFORM
CODE OF MILITARY JUSTICE by WILLIAM T. GENEROUS, JR. Port
Washington, N.Y.: Kennikat Press. End notes keyed to chapters; bibliography; index. 1973. Pp. x + 250. $12.50 cloth.
Willis E. Schug*
Dr. Generous presents an historical study of the development of the
Uniform Code of Military Justice,' the current statute governing the administration of courts-martial in the armed services. He states one of
,his book's purposes as being the illustration of "just how reforms are
achieved" in this "small segment of the American military establishFocusing on those organizations and persons who have atment."
tempted, since the end of World War II, to bring about changes in the
law, Dr. Generous points out that many such reforms originated within
the armed services rather than, as is widely believed, as a result of outside civilian pressure.
In 206 pages of text and 21 pages of notes (inconveniently placed
at the end of the book), Dr. Generous describes the actions of persons influential in causing the enactment of the Code in 1951, the selection of
the members of the newly created Court of Military Appeals and the
influence of this court and other persons in amending the Code since
1951. An entire chapter is devoted to the complex legal questions
arising in the review of courts-martial by the United States Supreme
Court and other civilian courts. Finally, the epilogue proposes certain
"ideas" which should be considered if a debate "into the worth of the
Uniform Code is ever undertaken."
Dr. Generous is an historian and not 'a lawyer and, in the judgment of
this reviewer, it is reflected by his analysis. His discussion of the political influence of various persons in the development of changes in the
law is interesting, lucid ,and well written. His explanation of the differing requirements of the Army, Navy and Air Force as to the relationship of discipline and justice is quite perceptive. However, when the au* Partner, Jack, Kookogey & Schug, Meadville and Titusville, Pennsylvania.
Editor, U.S. Law and the Armed Forces. Former Associate Dean, Columbia Law
School. B.S., United States Military Academy; M.S., Ohio State University; LL.B.,
Columbia University.

1. 10 U.S.C. § 801 et seq. (1970).
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thor ventures into an explanation of the legal rationale or effect of various
court decisions, his commentary becomes superficial and glib. This
is particularly evident in the chapter concerning federal court "intervention," which has 'been the subject of numerous analytical law review
articles.
Dr. Generous concludes that the trial of Lieutenant William Calley
presented a "magnificent test" of the Military Justice Act of 1968,2 the
latest amendment to the Code, and finds that the trial demonstrated
the newly-won independence of military judges. When he discusses
the "exoneration" of Calley's superiors less than two pages later (he
doesn't mention Calley's subordinates), he implies that their acquittals
were the result of pressures applied by the "West Point Protective and
Benevolent Association," citing, as source for this conclusion, Newsweek
and personal knowledge. Such a limited analysis reflects upon the
author's objectivity and judgment as an historian. For similar reasons,
his epilogue might well have been omitted -fromthe book.
The author astutely discusses the problem arising from attempts by
the armed services to avoid the "over-legalization" of courts-martial
procedures through the use of administrative discharges-a subject not
perceived by many observers to be related to military justice. He suggests the elimination of such characterization of discharge procedures,
as a logical and practical, but probably politically impossible, solution.
Swords and Scales is not a book of value to the practicing attorney.
It is a book which can be read for relaxation by one who is interested
in learning something about the history of, and recent developments in,
military justice. The bibliography also offers a wide range of related
source materials.
2.

As codified at 10 U.S.C. § 801 et seq. (1970).
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FOREIGN ENTERPRISE IN JAPAN: LAWS AND POLICIES by
FENNO HENDERSON.

DAN

Chapel Hill, N.C.: Univ. of North Carolina Press.

End notes keyed to chapters; charts; bibliography; glossary; list of abbreviations; appendices; index. 1973. Pp. xviii + 574. $17.95 cloth.
Hoken S. Seki*
As the title suggests, Mr. Henderson's book represents a most ambitious undertaking. The book was published under the auspices of
The American Society of International Law in connection with a series
of studies on foreign investment and economic development in different countries. The publisher states that the book is intended to set
forth legal and non-legal considerations affecting foreign private investment in Japan. The book is divided into three main sections: the
first deals with an overall view of the quantity and quality of private
foreign investment in Japan; the second deals with political, social, economic and legal institutions and practices affecting foreign private investment in Japan; and the third deals with an extended discussion of
the legal aspects of United States-Japan commercial transactions. The
remaining portion of the book is devoted to appendices and notes, containing extensive charts, statistics and references in connection with the
main body of the work.
For those practicing lawyers and legal scholars who are familiar with
the nature of United States-Japan trade and investment, this book is not
satisfactory because of its limited and generalized view of Japan. For
those practicing lawyers and legal scholars who have no familiarity with
United States-Japan trade and investment, this book may be useful as a
springboard to further studies. However, in the latter case, caution
should be exercised not to unquestioningly accept the author's generalizations, which are, in many cases, a perpetuation of some of the more
simplistic mythology surrounding Japan and the Japanese as to what
accounts for their success in the world of international commerce. It is
to be hoped that an unknowledgeable reader of this book will not accept
Mr. Henderson's description of the Japanese mind as an "osmotic way
* Partner, Baker & McKenzie, Chicago, Illinois.
A.B., Columbia College;
LL.B., Harvard Law School. Mr. Seki specializes in the problems of Japanese
corporations doing business in and with the United States and United States corporations doing business in and with Japan.
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of perceiving the world;" 1 or, Mr. Henderson's statement that Japan's
system, "until 1972 at least," consisted of "the most restrictive controls
in the world, among major nations, for managing foreign entities;"'2 or,

Mr. Henderson's serious assertion that Japan has been guilty of "dumping
abroad" without any further explanation.3 In another context, one
could take issue with Mr. Henderson's claim that the so-called "keiretsu
families" ' are,
in effect, a continuation of the so-called pre-war
"zaibatsu." 4 A disservice is done to objective thinking about Japan
when he claims that Japan's trade associations are nothing more than
'5
"legalized Japanese cartels" and exhibit an " 'un-American' character."
Most of these assertions are just too simplistic to be accurate depictions
of what is really going on in Japan today. Unfortunately, Mr. Henderson has seen fit to bring the jargon of the popular press into what could
have been a more objective analysis, albeit in summary form, of the
industrial state that is Japan today.
It is important to note that -there is, today, practically no limit to the
availability of English language sources with respect to the non-legal aspects of doing business in and with Japan.6 However, it is true that there
are very few English language sources which analyze Japanese law and
legal institutions, particularly in the context of United States-Japan cor1.

HENDERSON at 100.
2. Id. at 5.
3. Id. at 7.
4. Id. at 128-60. Zaibatsu is the Japanese term for a pre-war family-controlled
firm or firms; for example, the Mitsui family. Keiretsu refers to a supracorporate
alignment; that is, firms in Japan generally join a "family of firms . . . wherein
their mutual bank rations out scarce investment capital. . . . [T]hese keiretsu families (or 'industrial families') are not family-controlled firms ......
I d. at 129-30.
5. Id. at 130-44.
6. With respect to the non-legal aspects of doing business in and with Japan,
the reader might be interested in the following recent English source materials, the
titles of which are fairly descriptive:
E. REISCHAUER, JAPAN, PAST AND PRESENT (3d ed., Charles E. Tuttle, 1964);
W. LocKwooD, THE STATE AND ECONOMIC ENTERPRISE IN JAPAN (Princeton University Press, 1965); R. BALLON, DOING BUSINESS IN JAPAN (Sophia University,
1967); T. ADAMS AND N. KOBAYASHI, ThE WORLD OF JAPANESE BUSINESS (Kodansha
International Ltd., 1969); T. ADAMS AND I. HOsHI, A FINANCIAL HISTORY OF THE
NEW JAPAN (Kodansha International Ltd., 1972); R. BALLON AND E. LEE, FOREIGN
INVESTMENT IN JAPAN (Sophia University, 1972); U.S. DEPARTMENT OF COMMERCE,
JAPAN, THE GOVERNMENT-BUSINESS RELATIONSHIP, A GUIDE FOR THE AMERICAN BusINESSMAN (1972).
Additionally, the reader may be able to obtain more current information concerning economic data and guides on doing business in Japan from representative
offices of the Government of Japan in the United States and U.S. banking organizations affiliated with major Japanese banks.
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mercial transactions. 7 Based both on unfamiliarity and unavailability of
authoritative English language sources, most U.S. practitioners will insist
on a choice of law provision in United States-Japan business agreements
calling for the law of a particular state of the United States to be applicable to the terms and conditions of the agreement. This may be
appropriate in certain cases but, in other cases, it may be both unduly
harsh and self-defeating from the standpoint of both the American and
Japanese parties to the agreement. Almost every Japanese businessman
comprehends English, in its printed form, to some degree; and, to a
more limited degree, the legal institutions and practices of the country in
which he may be present. We, as Americans, should, at least, understand the basic rudiments of Japan's legal system, although it would be
even better if we attempted to learn the Japanese language as well.
There is a good account contained in the book as to the role and
status of -the Japanese legal profession." The American lawyer will begin to understand why most Japanese companies do not retain lawyers
in connection with their overseas projects. In Japan, lawyers, for the
most part, are what we consider to be trial lawyers. The concept of
"corporate lawyer" does not exist in Japan, but the work of a corporate
lawyer is assumed by individuals trained in the law working as part of
the management employees within the larger companies. As Mr. Henderson points out, these are the individuals with whom the American corporate lawyer will usually be dealing in connection with United StatesJapan business transactions. However, the situation is rapidly changing
for the larger and more sophisticated Japanese companies which have
multinational leanings. The latter companies are seeking and utilizing
experienced international legal counsel, be they Japanese or not, in order
to assist them in their worldwide trade and investments. For the practicing attorney intrigued by this interest, a more liberal use of the standard
forms used and typical clauses and conditions found in United States-Japan agreements would have been more useful than a "glossary of Japanese names and terms" with their Japanese character equivalents.
This reader was particularly appreciative of Mr. Henderson's discussion of "the uses of arbitration" in United States-Japan business transactions. Because of the difficulties in terms of jurisdiction and in litigating disputes involving United States and Japanese interests, arbitration does seem to be one practical alternative to the resolution of po7. See, e.g., A. EHRENZWEIG, S. IKEHARA AND N. JENSEN,
PRIVATE INTERNATIONAL LAW (Oceana Publications, Inc., 1964).
8. HENDERSON at 175-85.
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tential disputes arising out of United States-Japan commercial agreements. Here, the author suggests a possible form of clause to be inserted in invoking the provisions of the Japan-American Arbitration
Agreement of September 16, 1952.10

As a reference work on the general subject of the business climate in
Japan, Mr. Henderson's book is a welcome addition to the literature.
However, the book is not for the practicing attorney who needs guidance
in representing either an American or Japanese business entity in a
specific United States-Japan 'business context. Such a reader would
have benefited by examples of agreements involving licensing arrangements and joint ventures, together with textual analysis of such agreements. Therefore, other than the generalities and profusion of mostly
non-legal statistical data, charts and notes, this book may have value for
a practicing lawyer who is just getting involved, for the first time, with
United States-Japan business transactions. I would commend to such a
practicing lawyer a reading of the author's chapters on "Contracts Between Japanese and Foreign Enterprises" and "Dispute Settlement:
The Uses of Arbitration."
I find that the book is useful as a general reference work and, in
,that respect, should be used with caution lest the reader be prematurely
indoctrinated by the author's generalizations and, in some cases, overstatements. On the other hand, given the mandate of The American
Society of International Law in developing a book whose purpose is to
describe the overall environment in Japan for foreign enterprises, both
legal and non-legal, the author appears to have fulfilled his obligations.

9.

Id. at 351.
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DISCHARGED MENTAL PATIENT: A FIVE-YEAR STATISTICAL
STUDY by ROBERT V. HECKEL AND CHARLES PERRY. Columbia, S.C.:
Univ. of South Carolina Press. Tables; bibliography; index. 1973. Pp.
x + 205. $14.95 cloth.
Ronald Shlensky, M.D.*

Dr. Heckel and his associates are a group of psychologists and social
workers operating in a large state hospital in South Carolina. In the
late 1960's they had an idea: Instead of using the conventional
sources of social information about patients entering a large hospital,
they established a "data collection service." This service was staffed by
a troup of trained, semi-professional personnel and operated primarily
to accumulate social information about entering patients, to continue to
gather information during the course of hospitalization and to conduct
follow-up inquiries after the patients left the hospital. Dr. Heckel and
his associates obtained a grant to implement the program and collected
some very useful information concerning 887 patients over the next four
or five years. The information was gathered at the time the patients entered the hospital, during the course of hospitalization, when 'the patients
left the hospital and periodically, for three or four years after discharge.
Finally, Dr. Heckel and his associates compiled this information, superficially analyzed it and, instead of writing a paper, expanded their information into a book-length work. As a result of this expansion, one has
to work one's way through a certain amount of supplemental material to
get at the 'basic data. Such additional material includes a simplistic discussion of disordered behavior theory (which may be very interesting for
the reader who is an attorney), a reasonably well done and quite readable
review of related literature .and some meaningless case histories.
To summarize the data accumulated by the authors would be next to
impossible but an attempt to do so might be of assistance. It consists of
such information as the marital status, sex of the patients, their age on
admission, their level of education, what kind of admission to the hospital
* Assistant Professor of Clinical Psychiatry at Northwestern University Medical School. B.S., Purdue University; B.M., University of Illinois; M.D., University
of Illinois College of Medicine; J.D., Loyola University Law School. Professor
Shlensky, a member of the Governor's Commission to Revise the Illinois Mental
Health Code, has written for both medical and legal journals.
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took place (e.g., voluntary versus involuntary), the previous admission
histories of the patients, their length of residence at their present address,
the number of places -they have lived during the past ten years, data on
their family (for example, how many children, how long they have been
married), the number of marriages in which the patient has been a
participant, the duration of each of these marriages, as well as the
patient's job history including type and length of employment and salary range as well as reasons for termination. The authors also obtained
information from the patients' families relative to eating, dressing,
sleeping, driving, working, and shopping habits, dependability, church attendance, how medicine was taken, how minor household chores were
performed and similar information. Detailed inquiry was also made into
,the patient's social sphere: (Did he have friends? How often did he
see them? Did he drink? Did he drink too much? How late did he
stay out at'night? What kinds of relationships did he have with those
around him?) Much information was gathered about "attitudes, relationships, and histories," for example, the duration of the patient's
symptoms, the nature of these symptoms, the precipitating factors in the
illness, the patient's attitude toward the illness, difficulties in the patient's life in general (e.g., with his family or other relatives) and factors
in his early life that might have contributed to his present state (e.g., the
kinds of relationships he had with his parents, the kinds of experiences
he had as a child and in school). Certain behavior patterns of the
patients were studied such as their use of alcohol, antisocial behavior, the
use of drugs, and special interests or hobbies.
A chapter was devoted to studying the patient who returned to the
hospital as compared with those who did not return. Under comparison,
for example, were differences in marital status, in age, in educational
background, in the type of admission to the hospital and numbers of
previous admissions, in mobility, in family relationships and in job history. There were some patients who never left the hospital at all and
much information was gathered about these patients relative to their
marital status, relationships with their family and all of the factors
which were studied in the other groups. The crucial findings were assimilated from data obtained on follow-up evaluation.
The authors touted this study as one of the few intensive and long
term studies of a significant number of patients. Following their discharge from the hospital the patients were seen once a year for four
additional years and similar kinds of information was gathered relative
to their lifestyle. Included in this follow-up inquiry were questions as
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to how many places they had lived, their family relationships, church
attendance, contact with health sources, drug history since leaving the
hospital, daily habits, social life and a survey of how their relatives felt
about their progress.
All in all it is interesting to see the differences between those who
stayed out of the hospital and those who did not in terms of the factors
under examination as well as to look at the kind of people who tend
to enter and remain in a large state hospital. The information accumulated by Dr. Heckel and his associates could be of some importance
for planning mental health care. However, the approaches to handling
the mentally ill are rapidly developing and changing.' There is a trend
away from the large, remotely located state hospital as featured in this
book to smaller community based treatment centers which are increasingly providing total mental health care. Many psychiatrists now consider such large state hospitals as countertherapeutic and the emphasis
is on returning people to society and their homes as rapidly as possible.
In fact, hospitalization is avoided if at all possible and this is increasingly more feasible. Unfortunately, this trend has presented problems
but it is consistent with a trend to carefully scrutinize the rights of the
mentally ill and the rights of hospitalized patients in general. A recent
federal court decision in Wisconsin 2 construed forced hospitalization as
a deprivation of liberty similar to imprisonment and required that most
of the due process protections that apply to criminal defendants be accorded to forcibly hospitalized people such as proof beyond reasonable
doubt that -the prospective patient is dangerous to himself or others at
the present time, right to a jury trial, right to adequate notice of hearing
and other aspects of procedural due process.
The Discharged Mental Patient is a book of limited usefulness to
attorneys. However, should one wish to utilize social data about people
hospitalized in a large state hospital and need some information about
what happens to them following discharge, the book is useful and understandable.

1.

JOINT COMMISSION ON MENTAL ILLNESS AND

2.

HEALTH, ACTION FOR MENTAL

(1961).
Lessard v. Schmidt, 349 F. Supp. 1078 (7th Cir. 1972).

HEALTH: FINAL REPORT
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RADICAL NON-INTERVENTION: RETHINKING THE DELINQUENCY PROBLEM by EDWIN M. SCHUR. Englewood Cliffs, N. J.:
Prentice-Hall. Chapter notes; index. 1973. Pp. xii + 180. $6.95
cloth/$2.45 paper.
Ralph Slovenko*
If every juvenile court and every psychotherapist would close up shop,
it would probably not make one whit of difference-they would not be
missed. Indeed, suggests Edwin M. Schur, Professor and Head of the
New York University Department of Sociology, the country would be in
better shape without them. Present programs are not just ineffectual, he
claims, but positively harmful. The juvenile justice and other social control processes, he says, promote delinquency by their practic6 of labeling
and stereotyping behavior. In lieu of drastic socioeconomic reform, a
policy of judicious nonintervention-"leave the kids alone whenever
possible"-is suggested as the best way to begin to deal with our delinquency problem.
The author, however, devotes less than seventeen of the 180 little
pages of this book to his solution, as he calls it, of "radical nonintervention." For the most part, the book is a digest of traditional approaches to the problem of delinquency and is aimed at those who are
not versed in the sociological literature of delinquency. The book is
divided into five parts: "Rethinking the Delinquency Problem;" "Treating
the Individual;" "Reforming Society;" "New Ways of Looking at Delinquency;" and "Radical Nonintervention."
A "reaction pattern," whatever it may be, to delinquency is linked to
basic assumptions on the origins of delinquent behavior, and the major
sociological theories and research associated with these assumptions.
Let me summarize, essentially in the author's words, the three reaction
patterns characterizing policies on delinquency that are presented in the
book-"individual treatment," "reform outlook," and the model claiming the author's admiration, "radical nonintervention."
*
Professor of Law and Psychiatry, Wayne State University School of Law.
Editor, American Lecture Series in Behavioral Science and Law. Scientific Associate, American Academy of Psychoanalysis. B.E., M.A., LL.B., Ph.D., Tulane University. Professor Slovenko is the author of the recently published book, Psychiatry
and Law, and numerous articles on law and psychiatry.
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The treatment model, focusing on individual treatment and the individual characteristics of "offenders," tends to attribute delinquency
primarily to the special characteristics of individual delinquents. The
"treatment reaction" asserts: we have delinquency because we have deilinquents; we must do something to or for them if we are to rid ourselves
of the problem.
The adherents of the treatment response, the author reminds us, reflect the legacy of positivistic criminology that began with Lombroso and
that has continued to wield a considerable influence. Etiological
theories most characteristic of the individual treatment reaction assert innate, or "internal," causes of delinquency. Research supporting this
view is concerned with the selection of delinquent samples. Statistical
comparisons of different kinds of people are produced to explain delinquency-causation processes. The Gluecks, for example, asserted that
the mesomorphy (athletic, muscular body type) was more predominant among the institutionalized delinquents they studied than among the
nondelinquents.
The philosophy and practice of the traditional juvenile court is strongly
linked to the individual treatment reaction. Those who originated the
juvenile court system had as an article of faith that the causes of youth
problems and wrongdoing could be scientifically identified and treated.
Delinquency was thus seen as a symptom of some treatable disorder.
This was the basis for the "personalized" or "individualized" justice
that was supposed to be the distinctive quality of the juvenile court
Treatment outlooks (involving the assumptions of individual determinism and the focus on differentiation between supposed offenders
and nonoffenders) helped shape the juvenile justice system, and continue to support it.
A different perspective is the "reform outlook," which is grounded
in sociological studies of urban life and social class structure. It rests
on the belief that delinquents can be distinguished from nondelinquents
in terms of the social conditions to which they have been exposed rather
than individual characteristics. While the key reference point for the
treatment response is the "delinquent" himself, the reform response
devotes greater attention to the social class system, the neighborhood
setting, and the group and subcultural contexts of youthful behavior.
The reform model, the author says, has helped us overcome the "evil
causes evil" fallacy of the individual treatment approach, but. he claims,
notions of social pathology have uncritically been substituted for those
of individual disturbance. The idea remains that delinquency must be
due to some disorder, some kind of malfunctioning. The forces pushing
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a person into delinquency are now seen to be sociocultural rather than
individual, "external" rather than "internal."
Those who believe that delinquency is best understood in terms of
peer influences, neighborhood and social class will try to effect changes
in these elements. The community itself, rather than specified individuals, comes to be seen as requiring "treatment." A related, but
somewhat different policy perspective sees the most promising line of
attack on delinquency not in socially oriented delinquency programs,
but in more general social reform. According to this view, a reduction
in delinquency is most likely to occur as an indirect consequence of
much broader social and economic change. From this standpoint, the
root causes of delinquency, as the author notes, are socioeconomic
inequality, racism, and widely prevalent criminogenic value systems.
Neither the treatment nor the reform response, the author concludes,
has provided any real basis for confidence that our measures are effective in preventing delinquent behavior or in rehabilitating youthful
offenders. The traditional reaction has been to assume that the system
merely needs improvement but, the author says, this kind of patching up
will not suffice.
The author suggests that we turn to labeling analysis. Such a study
would focus less directly on socioeconomic background than on the individual's interaction with control agents. The author points out that the
early stigmatizing of a youngster by the label of "trouble-maker" helps to
propel him into a delinquent career. Traditional sociological approaches
tend to rest heavily upon the idea that deviance leads to social control, but the reverse idea, i.e., that social control leads to social deviance, is equally tenable and, the author says, the potentially richer
premise for studying deviance in modem society. We are asked to
focus on the repercussions of labeling. Stereotypes, we all know, tend
to be self-confirming. Hence, the author recommends, the primary target for delinquency policy should be neither the individual nor the community setting, but rather the delinquency-defining processes themselves.
This, then, is the book, and the author is quite right-labeling tends
to channelize one's destiny-but it is not the whole story by any means.
The author points to the effects on the individual after he has been
labeled, but he does not point in this book or, apparently, in his other
writings to the individual's style of life before he is labeled as a delinquent. Before labeling, how many people did he rob or assault? To
what extent did his community or his subculture contribute to his involvement with the law? Behavior is the product of myriad forces and
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it is unwarranted to assume a simple cause and effect relationship between labeling and whatever might follow it, as the author seems to
suggest.
Of more than passing significance is an earlier book by the author,
Crimes Without Victims: Deviant Behavior and Public Policy,' which
argued for the decriminalization of abortion, homosexuality and drug use
(and presumably also gambling and alcoholism), because they are, as
he says in the title, "crimes without victims." (Schur assumes that the
"victim" of crime must be another citizen who is directly harmed and he
ignores the concern of the criminal law with social and public interests as
well as individual interests.) In that book, he argued that the laws in
the areas under consideration have not only been ineffective, but have
tended to compound the very crimes they seek to control.
The estimates are that one in every nine youths will appear in juvenile court. An equal number are handled directly by the police or
through a police juvenile bureau without reference to the court. Of
cases reaching the court approximately fourteen percent are sent to
public training schools, an estimated 45,000 youths each year. As
large as this number is, it represents only a fraction of the staggering
number of youths who could justifiably be labeled as delinquent. The
sheer magnitude of the number has already 'brought about a law enforcement policy of nonintervention. There is nothing "radical" about
the author's "radical nonintervention." Most delinquents (and they
may be called that though not officially labeled) do not get to the
courts.

What is essential and what the author might have offered us
is a plan of radical intervention, for that is what is badly needed, not
nonintervention. To be sure, it is futile to deal with individual cases
When the number of cases are multiplying epidemically. Indeed, the
metaphor has changed from that of the bad child in a good society to
that of a sick or deprived child in a bad or neglectful society. The attribution of individual responsibility varies with environmental factorsthe more the environment influences the outcome of an action the less
the individual ought to be held responsible by others. The option, when
so engulfed, is either to close one's eyes to the cases, as a policy of
nonintervention would have it, or, on the other hand, to perform radical
surgery. The law is something of an adjusting or 'balancing device in
coping with disorder, but when the fallouts of the system are overly
numerous it is time to give primary attention to the conditions producing
them.
1. E. SCHUR,

CRIMES WITHOUT VICTIMS

(1965).
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The individual treatment approach may give the impression that something effective is being done, but in fact it is distracting and diverting
attention and energy from more fruitful pursuits. The flaw-in-character
approach tends to look upon crime as an "incident"-to blame shootings
on the ",bad guys" and carnage on the highway to "alcoholics" or "negligent drivers." Another notable example of the moment is the battered child, where attention is focused on reporting and making villains
of parents. As any student of biology or behavior would point out,
however, when a species begins to kill or batter its young, it means there
is something terribly wrong-not with the species, but with the environment in which it lives. A person who stands in a cesspool is bound to
smell, and our environment increasingly looks like a cesspool. What
we have is concrete-covered terrain and, at nearly every comer, "service stations"-not for children-but for cars. 2 With wry humor, Russell Baker observes: "It speaks eloquently of the general public squalor
into which the Republic is settling that there is scarcely a man left in the
country who would not feel demeaned, humiliated or insulted if someone
called him a gentleman." The noted columnist says that among his
acquaintances 'he can count seven gentlemen for certain, but three of
them are in retirement and3 a fourth is a scholar, and hence easily able
to indulge in eccentric taste.
The author gives us a message that is as misdirected as the individual
treatment response that he criticizes. The societal matrix is leaving so
many people stunted and distorted that it is time to deal radically with
it. As for the style of the book, a sociologist's work invariably seems to
draw a comment something like-"the author writes well enough, but he
is unable to avoid the jargon that mars so much sociological prose as
well as the rigidity of mind that mars so much sociological thought."
Schur's writings have been noted, as one reviewer put it, for "not being
burdened with excessive use of sociological jargon."' 4 Schur does better
than most, but then again, as might 'be expected, he reflects the soil that
nurtured him. Schur is a sociologist trained at the London School of
Economics and the Yale Law School. We are all, including the author,
embedded by our matrix; we exist within and as part of the societal
matrix. One's style reflects one's background.
2. Hearings on American Families: Trends and Pressures, 1973 Before the
Subcomm. on Children and Youth of the Sen. Comm. on Labor and Public Welfare, 93d Cong., 1st Sess. (1973); D. Moms, THE HUMAN Zoo (1969).

3. Baker, Do Not Go Gentle, N.Y. Times, Mar. 17, 1974, § 6 (Magazine),
at 6.

4.

Lay & Kratz, Book Review, 55 A.B.A.J. 1071 (1969).
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Perhaps the sanction of law should be modified or removed from activities traditionally proscribed, as the author suggests in Crime Without
Victims," but there are activities, I think, which cry out for sanctions
which would help restore the outside as an extension of one's living
room. Anthropologist Edward T. Hall has stated that virtually everything about American cities drives people apart and alienates them
from each other.6 The handgun and the private automobile, in particular, make life miserable for millions upon millions of people. Untold
numbers of sufferers can no longer bear their neighbor's gun or car.
They feel they are living in a Verdi opera, with danger or ugliness lurking in every comer. People who are confronted with gun or car at every
turn are saying, "life is hardly worth living." The expression, "life is a
bowl of cherries," has fallen into disuse. 7
Immensely angry about the state of affairs, Neil Simon-by his own
analysis-vented his rage in the play that bears the significant title
"The Prisoner of Second Avenue." It depicts, as the title indicates, how
people at home live as though prisoners. A home/apartment is now
commonly called a "padded cell." That people are so afraid of crime
that they shake and shiver in their own home or cannot enjoy the pleasure of a walk would stun even Solzhenitsyn, although he had been
eleven years in a labor camp. 8 Recent immigrants from the U.S.S.R.
say that the labor camp appears like a rest home in comparison. One
visitor, now a resident in Jerusalem from Kiev, who recently came to
Detroit, among other places, to solicit funds to help in the settlement of
Russian Jews in Israel exclaimed, after looking about Detroit, "Ye Gods!
Detroit is the place that needs the help!" It was probably safer on the
5.

Note 1 supra.
E. HALL, THE HIDDEN DIMENSION (1966). See also I. ILLICH, TOOLS FOR
CONVIVIALITY (1973).
7. On guns: R. SHERRILL, THE SATURDAY NIGHT SPECIAL (1973); Belier, Louie,
I'll Cover the Stairs. You Get the Attic, New York Times, Jan. 26, 1974, at 31;
Deiker, My Neighbor Is Going to Kill Me, NEWSWEEK, Feb. 11, 1974, at 12. On
automobiles: E. HALL, THE HIDDEN DIMENSION (1969); J. JEROME, THE DEATH
OF THE AUTOMORILE (1972); J. KEATS, THE INSOLENT CHARIOTS (1958); E. ROTHSCHILD, PARADISE LOST (1973); Canaday, I'll Be Glad When You're Dead . . ., N.Y.

6.

Times, Nov. 20, 1972, at 39; Kirk, Resurgence of Cities Forecast, Detroit News,
Jan. 16, 1974, at 7; Slovenko, Good-by, Faithful Detroit Product, N.Y. Times,

March 18, 1972, at 31.
8.

Indeed, Solzhenitsyn in a long letter to Soviet leaders in the fall of 1973

warned against the horrors of the automobile way of life, and he fervently urged

the Kremlin not to emulate it. He wrote: "And all of you are old enough to remember the old cities, before the advent of the automobile-cities intended for people, horses and dogs . . . . In spring the sweet scent of gardens wafted over the
fences into the streets." N.Y. Times, March 3, 1974, at 26. He pleaded, "Do away
with the internal combustion engine." Id.
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Golan Heights at the peak of the Yom Kippur war than it is on any day,
from gun or car, in Detroit.
New York Governor Nelson Rockefeller in a recent speech said that
no problem, in his fifteen years as Governor, "was more baffling in its
origins, more stubborn of resolution, more tragic in its outcome, than
drug addiction." 9 The Governor's observation is, in part, itself baffling. The origins of addiction, or other antisocial activity, are not at
all a mystery, but doing something effective about them is another matter. John H. Gagnon, a brilliant sociologist versed in psychiatry, puts
it thus:
If there is any activity that will lead one back into the ivory tower, it is
day-to-day work with the problems of men and women in serious difficulty, and the sudden realization of how little can be done to change people
who are resistant to change-that is, how little can be done within the
limits on the use of coercion and control of environment in a democratic
society. Indeed, there is even a question of how much can be done in
totalitarian systems; the conformity that they produce is often at the cost
of other socially necessary functions: imagination, inventiveness and complex responses to new stimuli.' 0

The Commission on Law Enforcement and Administration of Justice,
appointed in 1965 by President Johnson, made it clear that preventive
measures must be given primary attention. It gave the therapeutic
role a minor place in the overall plan. It called for a thorough restructuring of economic priorities and social goals; anything less would
be like trying to sweep back the sea with a broom. It recommended
that efforts, both private and public, should be intensified to: reduce
unemployment and devise methods of providing minimum family income; reexamine and revise welfare regulations so that they contribute
to keeping the family together; improve housing and recreation facilities, insure availability of family planning assistance; provide help in
problems of domestic management and child care; and develop activities that involve the whole family together. 1 In the noble words of
the United States Children's Bureau: "Society has a duty to promote
conditions that are conducive to the wholesome development of family
and child life and that will enable parents to discharge their responsibilities toward their children in a manner which will benefit both their
children and their communities.' 2
9.

N.Y. Times, March 15, 1974, at 29.

10.

Gagnon, Insight and Outlook, 34 PARTISAN REV. 400 (1967).

11.

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF
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(1967).
12.
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The family today has been reduced in size to what is called a nuclear
one and it lives in an insular fashion. This increases pressure on the
family members, and so many are unable to cope. The duty to aid now
falls on the state, for it replaces the extended family and neighbors; it
is, so to speak, one's neighbor. Social afflictions, however, that are not
simply problems of administration are not likely to get healed. There
is a wide chasm between the reality and the dream. Government undertakes to deal with problems of administration; that is, when a solution is possible, without upsetting the existing social process or the dominant relationships of society. A government, once established, tends
not to do truly "radical" things. It is suggested -that government cannot
act effectively if the source of the affliction is fundamental, residing in
the very design or economic order of the society.' 3
The virtue of the American system of government, though, has been
its responsiveness and flexibility. It is called upon now, however, probably as never 'before, to meet the most urgent of human needs-the
development of an environment that would promote conviviality. The
men who wrote the Bible wisely observed that "Man does not live by
bread alone." So many people in the country feel isolated, discouraged,
frustrated, critical-they feel we could be doing much better but we
just are not doing it.

AND SUGGESTED LANGUAGE FOR LEGISLATION ON PUBLIC CHILD WELFARE AND YOUTH

SERVICES 3 (1957).
necessity

is

The consequences of the family no longer being an economic
in J. GALBRAITH, ECONOMICS AND THE PUBLIC PURPOSE

discussed

(1974).

13. Goodwin, The American Social Process, NEW YORKER, Feb. 4, 1974, at 48;
reprinted in R. GOODWIN, THE AMERICAN CONDITION (1974). The author, a political analyst and former presidential aide, in this provocative work describes the increasing fragmentation and shattering of social existence in contemporary society.

1974]

SURVEY OF LEGAL LITERATURE

1141

CRIMINAL SENTENCES: LAW WITHOUT ORDER by MARVIN E.
FRANKEL. New York: Hill and Wang. Page notes. Pp. xii+124.
$5.95 cloth.
Hon. Earl E. Strayhorn*
When I was a law student, criminal law, as it was then called, was an
unwanted and barely tolerated step-child of the legal profession. Those
whose practice consisted primarily of the defense of criminal cases were
looked upon by their fellow lawyers as being only a cut above those
whom they represented. For a variety of reasons, this attitude has
changed and criminal justice, as it is now called, has become an important field in the law and the subject of much discussion and study.
There is perhaps no area in this field more subject to the vagaries of
the human mind and more misunderstood than that of sentencing,
which, as the last act in the drama of the criminal trial process, is the
time when the awesome -authority of the state to exact retribution for
the violation of its laws is put into effect. It is inevitable that, in some
instances, this authority is abused. It is to this question of sentencing
and its abuses that Judge Marvin E. Frankel of the United States Dis'trict Court for the Southern District of New York 'has written Criminal
Sentences: Law Without Order.
The basic theme of the book, which is an expansion of a lecture
series delivered in 1971 at the University of Cincinnati Law School, is
grounded upon the author's assumption that, because trial judges are
ill-equipped, ill-prepared, arbitrary and cruel in many instances, leaving such persons with almost unchecked discretion in the area of sentencing borders on lawlessness. The fact that most judges are not temperamentally equipped to use such power, he postulates, leads to the
excesses and disparities in sentencing which are so characteristic of ,the
present system.

Judge Frankel faults the judicial system itself as the primary cause
for this sentence disparity. This system, he writes, often brings to the
bench 'a person who is middle-aged or older and who, in all probability,
is a former prosecutor, conventional in manner and mind, non-controver*
Judge, Circuit Court of Cook County, Criminal Division. Judge Strayhorn
was a partner in private practice for eighteen years specializing, among other
things, in criminal law. A.B., University of Illinois; J.D., DePaul University.
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sial, a successful practitioner, moderately prosperous financially and who,
while well-versed in courtroom experience, has no real experience in criminal defense. These attributes, the author concludes, lessen rather than
increase .theprospect of sensitive, knowledgeable sentencing.
Interwoven throughout the first half of the work is the recurring
theme that the "pervasive irresponsibility and fundamental lawlessness"
which results from an exercise of unbridled power leads to the problems
inherent in sentencing. This engenders disrespect for the law on the
part of the citizenry and contributes to and perpetuates the archaic conditions affecting our penal institutions. The second half of the book
presents specific proposals, suggestions and remedies to alleviate the
problem. Regrettably, the author placed more emphasis on the first part
which this reviewer found to be repetitive, overstated and pedantic.
In setting forth his proposals for sentence reform, Judge Frankel
proceeds from the basic assumption that, in spite of the imperfections
and shortcomings so prevalent in our present procedures, sentences
should be left in the hands of the judges. He reaches this conclusion
by viewing sentencing as primarily a legal function which is peculiarly
within the competence of those trained in the -law. However, he proclaims the route toward reform should begin with the recognition that
sentences imposed in the United States are too long (longer than in any
other country in the civilized world) and that there should be a wider
and more effective use of the non-prison punishment forms: probation,
work-release and half-way houses, among others. The author discusses
"sentencing councils" and "mixed sentencing tribunals" as two methods
of sentencing which will reduce many of the inequities in the present
system of criminal sanctions. His proposals result from his belief that
there should 'be a sharing of the sentencing power as 'well as specific and
separate appellate review of the issue of sentence.
"Sentencing councils" are not new, as the author recognizes. He
presents the genesis of this concept and relates that, in those courts
which have used it-primarily the federal district courts-it has been
well received. The council is generally composed of ,the trial judge and
two of his associates. The council hears 'the facts of the case from the
trial judge, and after receiving a copy of the probation report and other
pertinent details, each council member renders his opinion as to sentence. Judge Frankel finds that the use of these councils leads to a
tempering of the extremes in the sentencing spectrum.
The concept of "'mixed sentencing tribunals," on the other hand, is
new. The tribunals would be sentencing bodies composed of the trial
judge, a psychiatrist or psychologist, and a sociologist or educator. This
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panel would hear the same evidence as would have been presented to
the trial judge alone under present systems. While recognizing the
problems inherent in the use of any such body, Judge Frankel feels that
they are -notinsurmountable.
Appellate review is suggested as a tool to deal with the existing evils
in the system of criminal sanctions. The author states that the concern
over procedural safeguards afforded a defendant prior to and during
trial ends upon the finding of guilt. Further, he notes that appellate
review of the sentence is generally limited to a determination as to
whether the sentence is within the proscribed limits of the law and
strongly suggests that appellate review be permitted solely on the issue
of sentence. He opts for the establishment of the rule of law through
appellate review "in a quarter where lawless and unchecked power has
reigned far too long."
Judge Frankel deplores the inflexibility and unfairness which seems
to have arisen with the increased use of indeterminate sentences. The
use of this form of punishment, it is contended, has not lived up to its
supporters' promises and, while conceding that indeterminate sentencing
retains support, the author suggests that its broad and indiscriminate use
has resulted in a transference without supervision of sentencing powers
from the trial judge to the members of the parole 'board whose expertise
is equally suspect. Vagueness and uncertainty in application, he argues,
lead to abuses of power and discretion and his resultant preference for
determinate sentences.
In :the concluding chapters, the author examines the role of the legislature in this area feeling the questions of apportionment, severity and
effect of punishment to be peculiarly legislative in character. Arguing
that our legislatures have abandoned their fundamental function, he
points to the virtual lack of legislation concerned with the purposes and
justifications behind criminal sanctions as proof of this abandonment.
This void, he suggests, contributes to the present chaos in this area and to
remedy this condition, legislatures in enacting criminal laws should decide and prescribe the basis for criminal sanctions, i.e., the ends to be
sought. Codification of the various factors affecting the length and
severity of sentences is another concern which might be remedied by
a legislatively determined chart, setting forth the factors to be considered
in the determination of sentence and the weights assigned to such factors. Judge Frankel leaves unstated what factors should be included in
such a chart with the expectation that later debate and discussion of his
suggestions will lead to such a formulation.
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Recognizing that his critical treatise has, perhaps, raised as many
questions as it has answered and being fully cognizant that many of his
solutions have no factual basis for support, Judge Frankel proposes the
establishment of a Presidential Commission on Sentencing whose primary function would be to develop criteria for the determination of
sentences through organized and thorough research. He envisions this
commission as a permanent agency responsible for the study of sentencing, corrections, and parole, and for the formulation of laws and
rules to which the studies point, subject to traditional checks by Congress
and the courts.
Criminal Sentences is not a book that will be of particular use to the
practicing lawyer. It is not one which is needed in his library for it
offers no precedents, charts, or indices which will be of any specialized
use in his daily work. Its strength and primary use will lie in law
school or associated professional libraries as a source publication for
those working in the field of correction and as a guide and reminder to
the criminal court judge of the pitfalls of sentencing without thought or
considered judgment. The book will also be useful to those who, in future years, will develop pragmatic, new concepts in this woefully misunderstood field. Judge Frankel would have the adage, the punishment
should fit the crime, made to be factually and universally true. That is
a lofty goal, which hopefully, will someday be achieved.
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TEACHERS AND POWER:

THE STORY OF THE AMERICAN

FEDERATION OF TEACHERS by ROBERT J. BRAUN.

New York:

Pp. 287.

$7.95 cloth.

Simon & Schuster. Asterick notes; index.

1972.

TEACHER'S UNIONS AND INTEREST GROUP POLITICS: A
STUDY IN THE BEHAVIOUR OF ORGANIZED TEACHERS IN
ENGLAND AND WALES by R. D. Coates. New York: Cambridge
Univ. Press. Page notes; bibliography; index. Dec. 1972. Pp. xiii +
138. $10.95 cloth /$4.50 paper.
TEACHER POWER: PROFESSIONALIZATION AND COLLECTIVE
BARGAINING by DONALD A. MYERS. Lexington, Mass.: Lexington
Books. End notes; tables and figures; selected bibliography; appendices;
index. 1973. Pp. xvi + 199. $10.00 cloth.
Donald A. Turner*
Teachers and Power is a largely unsympathetic attempt to relate the
history of the American Federation of Teachers.' The major premise
is that the AFT, like most organizations, is power hungry. The author
develops this premise chronologically, starting with the early efforts of
Margaret Haley and the Chicago Federation of Teachers around the turn
of the century, and quickly skips to the AFT's more recent organizational, collective bargaining and strike tactics.
In fact, a major portion of the book focuses on two strikes; the 1970
Newark, New Jersey strike and the 1968 New York teachers' strike,
which is known as the Ocean Hill-Brownsville Strike. It also concentrates on two personalities-David Seldon, President of the AFT, and
Albert Shanker, the President of the AFT local in 'New York City.
In more skilful hands, and with proper documentation, this might have
been a discerning criticism of teacher federations. As it is, however,
Braun uses a multitude of direct quotes, seldom providing either the
source or contextual setting. While the book claims to treat the concept
of professionalization versus trade unionism, the author is clearly not at
home with this concept. He does not adequately explain to the reader
the philosophic choices which confronted the AFT during its growth
*
Administrative Assistant to the President, Chicago Teachers Union.
Southern Illinois University; M.S., Roosevelt University.
1. Hereinafter referred to as AFT.

B.S.,
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and its alternatives in behavior,2 strategy, tactics and direction are poorly
analyzed when considered at all.
Braun's anti-federation bias is manifest throughout. In discussing
the "union-professionalism" dichotomy, he fails to realize that teachers
organize for more power so that they can become more "professional."
Instead, Braun emphasizes the abrasive personality traits of some of
the chief organizers in order to indicate their lack of "professionalism."
Also, the author's somber prophecy of the doom awaiting American education is not only unfounded-it is not even original-since Myron
Lieberman's Education As a Profession covered the same ground eighteen years agoA
Teachers' Unions and Interest Group Politics is a more scholarly approach to the dynamics of the professionalism-unionism controversy.
The author documents the changing strategy of the teacher organizations in England and Wales during the 1960's as these groups became
more militant and more closely allied with trade unionists in seeking to
achieve their goals of educational improvements and increased professionalization. Coates indicates that the behavior changes that the
teachers' unions have gone through may be applicable to other white
collar organizations, especially unions, and, considering the nature of
the United States, that one must expect increased white collar militancy
here.
A thorough reading of this book is a slow process, as is the case with
many scholarly works. Endless use of abbreviations for the British
teachers' unions causes frequent reference to a two-and-a-half page
glossary of educational terms. The American reader may also have
difficulty with the recurrent allusions to British politics. However,
many of the reasons underpinning the reorientation of British teacher
groups apply to the growing radicalization of American teacher organi4
zations as well as their increased interest in the political process.
This trend is articulated in Teacher Power, which analyzes the complete spectrum of social, political and economic factors that have given
collective 'bargaining in this area a new sense of direction. These factors are, for the most part, the "missing links" in the professional status
of teachers that will determine the basic thrust of teacher organizations
2. For a better examination of these factors see any of the following: FACULTY
BARGAINING IN THE SEVENTIES (T. TICE, ed. Institute of Continuing Legal Education,
1973); FACULTY POWER: COLLECTIVE BARGAINING ON CAMPUS (T. ICE, ed., Institute of Continuing Legal Education, 1972); COATES, which is reviewed infra.
3. M. LIEBERMAN, EDUCATION AS A PROFESSION (1956).
4. Reeves, Teachers, Politics and Power in LEARNING at 10 (November, 1973).
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toward a greater degree of professionalization. The drive towards increased professionalization is having, and will continue to have, its effect
at the bargaining table."
Myer, in a persuasive and well-organized manner, and through the
use of illustrations and analogies, extensively examines teachers as a
group and compares them to other professional groups to demonstrate
the complementary nature of collective bargaining and professionalism,
as well as the effect of the former upon the latter. Obviously, new
types of administrators must be trained to handle these bargaining problems.
This book offers a timely, well-researched and footnoted, comprehensive catalog of what are and will be the current and future trends in
collective bargaining. The author's examination of these goals, the
criteria of a profession, is excellent reading for any professional. A
full partnership in the educational programs of a school district will
mean that the public will see not only the professional obligations of
teachers, but the professional rights of teachers. This increased realization will bring greater changes to the educational system in the United
States than any other trend in the last two hundred years.

5. See R.C. HUMMEL & J.C. NAGLE, URBAN EDUCATION IN AMERICA: PROBLEMS AND PROSPECTS (1973) for a discussion of the wide range of social, economic
and political factors that affect the schools besides the teachers' drive toward professionalization.
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DECENTRALIZING CITY GOVERNMENT: A PRACTICAL STUDY
OF A RADICAL PROPOSAL FOR NEW YORK CITY by WALTER G.
FARR, JR., LANCE LIEBMAN AND JEFFREY S. WOOD.

End notes; tables; bibliography; appendix.
$17.50 cloth.

New York: Praeger.

Dec. 1972.

Pp. xxi + 244.

NEW STRATEGIES FOR REGIONAL COOPERATION: A MODEL
FOR THE TRI-STATE NEW YORK-NEW JERSEY-CONNECTICUT AREA by EDWARD N. COSTIKYAN AND MAXWELL LEHMAN.

New

York: Praeger. Chapter and asterick page notes; maps; tables; bibliography; appendix; index. 1973. Pp. xii + 93. $10.00 cloth.
PLANNING AND URBAN GROWTH:

AN ANGLO-AMERICAN

COMPARISON by MARION CLAWSON AND PETER HALL.

Baltimore:

John Hopkins. Page notes; tables; figures, plates; index.
xii + 300. $12.50 cloth.

1973.

Pp.

George J. Washnis*

The field of urban development is or should be an area of increasing
concern to lawyers, legislators, government officials, educators, and
residents alike. Three recent publications treat this problem from two
basically different but compatible (from an orginizational point of view)
focal points-that of decentralization and that of cooperative development.
Decentralizing City Government is the result of a study of New York

City by the Association of the Bar of the City of New York as a centennial celebration project, with the Ford and Rockefeller Foundations
contributing the bulk of the financing. It focuses on the problems of
ineffective and unsatisfactory city services and considers whether decentralization of some functions of decision-making and service delivery
might improve government. A special effort is taken to analyze the
educational, sanitation, social services, and the criminal justice systems.
In fact, special studies were commissioned for these sections. In later
stages, separate analyses were added for the Model Cities, Community
Corporations, and Urban Action Task Forces operations. Upon pre* Director of Municipal Studies, Center for Governmental Studies, Washington, D.C. B.A., M.G.A., University of Pennsylvania. Mr. Washnis is the author
of numerous articles on urban development and decentralization.
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sentation of an interim report during the study, a symposium was held
which led to the commissioning of further studies in the fields of civil
service, unions, fiscal affairs, budgeting, and local taxation.
For anyone who wants a brief and rather accurate portrayal of New
York City government operations, its problems and some possible solutions, this book is well worth the short amount of time necessary to
digest it. It is especially useful because it draws upon the wisdom
of many experts who are believed to know "what's going on;" the reader
is thereby given a good start toward being able to discuss New York's
problems in an authentic fashion. From examination of this volume he
can offer some of his own solutions.
After discussing the problems and the shape of the city as viewed by
several notable analysts, the lawyer-authors-themselves well experienced in problem definitions and strategies for both local and federal
governments-choose to recommend a modified and, what they consider,
"very conservative" form of decentralization designed to improve government services. However, it is highly likely that other urban strategists,
particularly those located away from the large and heterogenous population
of New York, would consider the solutions radical.
The authors propose a two-tiered system of government-a central
body under a strong mayor and a decentralized organization involving
some 30 to 40 new units of government. Each of the new districts
would elect a chief executive and a separate legislative council, coterminous with the central councilmanic boundaries. They would have
their own budget, personnel, purchasing capabilities, and legal staffs,
and assume major responsibilities for most functions. Central government would retain power over all decisions of substantial citywide and
interdistrict significance.
No matter how they are toned, the recommendations turn out to be
deeply penetrating and mildly revolutionary, yet this is what many might
feel is exactly what it takes to mend the city's crumbling services. One
can say with assurance that the authors do not hedge much. They
define the necessary numbers and boundaries and powers of decentralization as well as indicate what the next steps ought to be. Of course,
for political reasons, they pull their punches (as almost all "experts"
do in New York) by not recommending the dismantling of the Board
of Estimate-the city's third, and many believe outmoded, duplicative
branch of government. But they can be excused for this since they
operate in a city environment where compromise is a rule of life, even
though it may occasionally be materially destructive.

1150

DE PAUL LAW REVIEW

(Vol. 23

Since this volume was published, a State Charter Revision Commission
for New York City has been formed and has recommended a modified
and less intense form of decentralization. It might be accurate to speculate that without the stimulation derived from this book and also from
former Mayor John Lindsay's untiring efforts at various forms of decentralization, the Charter Commission would have been something less
than aggressive. Indeed, their recommendations now go almost as far
as those of the authors', certainly going further than any other American
city is contemplating at this time.
On the other hand, if the newly elected Mayor Abraham Beame is
able to dramatically improve city services and the city's image, voters
may turn down the whole idea of decentralizing power. The not fully
tested and hardly successful school decentralization experiment is fresh
in the minds of citizens. This has left a bad taste. And there exists a
great deal of local prejudice in housing and jobs and education. Not
everyone is convinced that more local power is the way to cool these
prejudices. Yet it appears that if any city takes major steps to decentralize, it will be New York.
Important to the reader is the fact that regardless of the recent elections and proposed changes in New York, the information this book provides is invaluable in helping one to determine where this city is headed
in the future. If the new administration brings dramatic improvements,
one will know their genesis from the excellent summaries given in this
book. The footnotes direct one -to a lot of principal and worthwhile
studies, even to a comparison of world cities with population sizes and
problems closer to that of New York than other American cities.' It is a
book written more for the practical public administrator than the lawyer. But it does reveal what can or cannot be done about the city's
problems 'both politically and legally.
While decentralization is an inward-looking cooperative concept that
a city should consider as a solution to one aspect of urban development
problems, regional cooperation is an outward-looking cooperative concept that cities and entire metropolitan areas should consider as a solution to other urban development problems.
New Strategies for Regional Cooperation is a short book which one
can digest in less than two hours and then, as needed, go back to its nine
chapters of numerous maps and layouts of proposed regional solutions
to major tri-state (New York, New Jersey, Connecticut) problems. It
1. A. WALSH, THE URBAN CHALLENGE TO GOvERNMENT:
COMPARISON OF THIRTEEN CITIES (1969).

AN INTERNATIONAL
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is a reference book of where to start in taking practical and immediate
steps toward solving regional problems in almost every functional area.
The practical administrator without much time on his hands will appreciate this collection of charts and lists of steps and implementation
factors. The politician would find the ideas stimulating and sometimes
provocative. The lawyer might find that the concepts make sense and
demonstrate ways to improve government services, but he would also
find the book loaded with legal complications, jurisdictional entanglements, interstate financial woes, the need for compacts and state legislation, and other difficulties. There is little presentation here on how
to deal with legal solutions. The road is wide open for firming up proposed solutions.
The thrust of this book is to present the -functions which are most
meaningful in a regional sense and show how they can be strengthened
quickly for meeting areawide problems, even if this has to be done by a
mechanism of coodination in contrast to more fundamental changes in
legislation and charters. The authors-one a former city administrator
for New York and the other with a great deal of political savvy-believe that the idea of -regional government conjures up too many fears
and, thus, militates against the possibility of effective cooperative action.
The solution, they say, is multiple functional regions rather than the
proposition of one government handling all functions. There would be
an overhead agency, however, which would exist primarily to coordinate,
weigh alternatives, review courses of action, and set priorities.
Furthermore, they believe that the state governments are best equipped to put the plan into action. They could start by upgrading existing
mechanisms-such as the Tri-State Regional Planning Commission-and
creating new sub-regional councils where appropriate. The book germinates ideas for such councils in the areas of transportation, water supply,
air quality, sewage and solid waste disposal, parks and recreation, housing, electric power, and planning and economic regions.
But it is only a superficial, however valuable, treatment of an overpowering subject matter. There are few references, although the ones
given would lead to a substantial definition of the problem and an indication of what ought to be done. In this respect, Bollens and Schmandt
offer a basic manual 2 and Mogulof provides one of the most up-to-date
discussions of regional problems. 3 A description of a successful ex2. J. BOLLENS and H. SCHMANDT, THE METROPOLIS: ITS PEOPLE, POLITICS AND
ECONOMIC LIFE (1965).

3.

M. MOGULOF, FIVE METROPOLITAN GOVERNMENTS (1973).
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perience can be found in Baldinger's account of the governmental
re4
structuring in the Twin Cities (Minneapolis-St. Paul) area.
What Edward Costikyan and Maxwell Lehman are saying in this
presentation is that we have had enough "time-wasting;" we must now
build regional systems on what we already have and know and let others
with more time and patience try to negotiate agreements among the
hundreds of independent, local jurisdictions which do not appear to want
to change. Regional government and the eventual need to change the
multiplicity of laws is a worthy concept, they believe, but the authors
point out that we must now take more certain steps to improve the quality
of life so that we can all enjoy it now.
Further insight into the area of regional development can be gleaned
from the analysis of a comparative study of British and American endeavors in the field. Planning and Urban Growth is a refreshing approach to assessing urban problems in this country. It compares planning techniques and legislation of comparable British land acreage to
that of the United States. For example, it identifies for special analysis
an area along the United States Atlantic Coast with similar land mass
and population existant in England and Wales. And since American
law and systems of land tenure and general government owe much to
their British origin, a direct comparison of urban planning, land use
controls, and urban growth and development reveals much that is of
value to government administrators and legal experts of both countries.
The book's 300 pages are replete with facts, dates, maps, and some
legal case descriptions of how one might go about attacking out urban
growth problems. The footnotes are extensive and the facts well researched. The index works out to be a valuable source, enabling one
,to get to the specific concerns of any particular subject area. And in
spite of its voluminosity of information-primarily derived from major
studies done in each country-it is easy to comprehend and is quick reading. It makes an excellent general reference piece and also comparative
information source for demonstrating how we might proceed in this country to tackle some of our future land use and growth problems, especially
in concentrated areas of 10 million or more persons.
One important section of the book faces the issue of whether new
towns might absorb much of the problems of future growth. It concludes
that it is extremely unlikely, even if pushed at an unusually high rate,
that new towns could assume a major part of the anticipated growth
4. S. BALDINGER, PLANNING AND GOVERNING THE METROPOLIS: THE TWIN OTIES EXPERIENCE (1971) [hereinafter cited as BALDINGERJ.
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here or even in less-developed countries. On the other hand, rebuilding
our older city centers, although urgently needed, may not accommodate
many more people than at present and often times may accomodate less.
Therefore, the authors predict that growth will occur in expanded cities
and new urban acreage. The factors, advantages, and disadvantages of
various levels of density, population movement, work forces, housing, and
land markets are all assessed in addition to how they have arisen and
what the results of alternative approaches might be. 5
Planning and Urban Growth points out rather dramatically that officials and legislators in the United States have been lax in instituting
and enforcing an effective urban growth policy, whereas in Britain
strict and notably effective legislation and administration have been successful in containing urban spread and blight. Britain's physical planning process has been strong and influential, while this has not been the
case in the United States. One of the reasons for the more effective
conduct of policy in England, for example, is because the major urban
agglomerations are administered by metropolitan counties responsible
for broad land use and transportation planning and by metropolitan districts for most other area-wide functional purposes. In this country, we
would be hard pressed to point to even one region-wide metropolitan
governmental unit that has had a limiting or even an important guiding
effect on urban growth. Nevertheless, with the formation of some 600
Councils of Regional Government (COG's) and even more regional
planning and special functional units during the past decade, it appears
that the United States is 'beginning to take the problem seriously.
This commitment, however, has been somewhat tempered, even if
only momentarily, by the refusal of Congress to appropriate -funds encouraging the states to perform detailed and comprehensive land-use
planning. Some states, such as California and Texas, are more progressive than others in planning and implementing meaningful statewide -plans. But they 'have not gone far enough and it will take federal prodding to make most states act. Even in the more advanced
metropolitan government experiments, as in the Minneapolis-St. Paul
area,6 collapse could easily come about 'by serious conflict of intergovernmental interests due to the loose local government coalitions that
exist. For lasting strength, it appears that fundamental changes in the
law and also in forms of government are needed.
5. For an in-depth comparison of some 24 large cities and regions of the world
to problems at home, see 1-2 W. ROBSON & D. REGAN, GREAT CITIES OF THE
WORLD: THEIR GOVERNMENT, POLITICS AND PLANNING (3d ed., rev. and enlg.,

1972), two excellent volumes which analyze problems and techniques world-wide.
6.

BALDINGER, supra note 4.
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Some urban strategists believe that it may even be necessary to sacrifice some of the rights found in our local democracies in order to mold
a strong, positive position for regional power and planned growth and
to form the basis for providing the necessary day-to-day freedom of
action needed by administrators and politicians to get the job done.
Attorneys should be concerned about any such decrease in the role of
citizens and local officials and the effect it would have on democratic participation. Yet some appropriate and effective solution needs to be found
to improve the quality of life. In this comparison, the authors, Marion
Clawson and Peter Hall, at least provide the ground work to make it
easier for others to develop equitable solutions and they also offer some
practical and useful alternatives to major urban growth problems.
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PRIVACY AND THE PRESS: THE LAW, THE MASS MEDIA, AND

THE FIRST AMENDMENT by DON R. PEMBER.
ices; selected bibliography; index.
$3.45 paper.

1973.

End notes; append-

Pp. xi + 298.

$8.95 cloth/

MEDIA AND THE FIRST AMENDMENT IN A FREE SOCIETY
edited by THE GEORGETOWN LAW JOURNAL. Lawrence, Mass.: The
Univ. of Massachusetts Press; Page notes. 1973. Pp. 244. $12.00
cloth/$4.50 paper.
Richard J. Wilson*
The titles of the above-named works suggest similarity of content and
theme. Nothing could be further from actuality, both as to thesis and
as to style. Privacy and the Press is a book about the historical evolution in America of the right to privacy as a specific remedy in tort as
this right relates to the media, primarily the printed media. It is written
'by a journalist-professor for lay people, and the admitted preference of
the author lies on the side of the free press.' Media and the First Amendment in a Free Society is a book about the historical evolution in America
of media, the technological explosion created by the development of
broadcast media, and the legal issues which accompany this explosion,
now and in the future. It is written by future lawyers-members of
the Georgetown Law Journal-for other future and present lawyers in
classic, heavily footnoted, law review style. If the authors suggest a preference, it is a distrust of developing trends toward "bigness" and concentration of power, both within the media and within the government
controlling the media.
Because Mr. Pember's book was originally published in 1972 in
hardback and, because it was written for lay persons, it has been previously reviewed by numerous popular or trade publications. 2 The
*
Assistant Appellate Defender, Office of the State Appellate Defender.
Chairman, Fox Valley Chapter, American Civil Liberties Union. Illinois Board Liaison, National Privacy Committee, ACLU. B.A., DePauw University; J.D., University of Illinois.
1. PEMBER at xi.
2. See, e.g., Bonner, Book Review, 97 LIB. J. 1734 (1972); Book Review, 68
BOOKLIST 738 (1972); Book Review, CHOICE 687 (1972); Book Review, CHRIsTIAN
CENTuRY 228 (1972).
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reader is therefore referred to those reviews for extended critical evaluation of the work.
Mr. Pember 'begins his study at the beginning-with the famous article which appeared in the Harvard Law Review in 1890 written by
Samuel D. Warren and Louis D. Brandeis. 3 That article suggested that
the doctrine of common law copyright, coupled with the theory of implied contract arising from publication of private papers, lectures, etchings or photographs, combined to create a new right-not a property
right but a personal right to privacy. This was all the more necessary,
urged the authors, because of the prying "yellow" journalism then so
allegedly prevalent in Boston.
In a succeeding chapter, Mr. Pember criticizes the Warren and
Brandeis article. This is followed by chapters chronologically studying
the development of privacy law in America with each chapter covering
a ten or twenty year time period. Near the end of the book, an entire
chapter is devoted to the consideration of the right to privacy by the
United States Supreme Court, principally in Time, Inc. v. Hill.4 The
Hill Court relied on the first amendment to place the law of privacy
on the same footing with its long-standing companion, defamation. The
Hill Court adopted language from its earlier decision in New York
Times v. Sullivan5 to conclude that, in invasion of privacy claims, as in
claims of defamation, public officials or figures could recover only
where actual malice or reckless disregard of the truth is proven. The
work culminates in a summary of the law of privacy as it presently
stands or, at least, as Mr. Pember sees it. The text is followed by
'multiple appendices, notes, a selected bibliography, and an ample index.
Mr. Pember's book is not a legal treatise on privacy. This comment
is not, 'however, meant to be taken as negative. On the contrary, the
work is eminently readable. It is presented in essentially casebook
style and his approach is refreshing in its pluckiness without becoming
overbearing. One of the most thought provoking portions of the book
is that in which, as mentioned above, Pember attacks the Warren and
Brandeis privacy article, now a virtual sacred cow. Mr. Pember makes
'a fighting case for the press in 1890, asserting its general objectivity
and dispassionate reportage. He further takes pokes, quite effectively,
at attempts by Warren and Brandeis to make a personal right out of
,that which had historically been only proprietary. Perhaps the most
3.

Warren & Brandeis, The Right to Privacy, 4 HARv. L. REV. 220 (1890).

4.

385 U.S. 374 (1967),.

5., 376 U.S. 254 (1964).
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telling factor in Mr. Pember's favor in this regard is that England, the
source of America's right to privacy, has rejected the right entirely. 6
In his conclusion, the author suggests that the law of privacy may, in
fact, be slowly moving toward extinction, despite the fact that the right
has been recognized in thirty-four of the states where it was considered,
and rejected in only four. 7 If Illinois is a microcosm of the trend suggested by Mr. Pember, his premise has been borne out in this state.
While the right to privacy was recognized in 1952 in Illinois, in Eick
v. Perk Dog Food Co.,8 its continued existence, especially since Leopold
v. Levin, 9 is tenuous at best. Of fourteen reported decisions 'based on
Illinois law,' 0 only three, including Eick, granted plaintiffs even some
affirmative relief." Leopold v. Levin was the first case, in 1970, to
reach the Illinois Supreme Court on the issue of the right to privacy,
and is not mentioned in the Pember text. There, Nathan Leopold, who,
with Richard Loeb was convicted of the murder of Bobby Franks in
1924, brought suit to prevent further publication of the novel and play
"Compulsion," based on the events surrounding the Franks murder.
Defendant's motion for summary judgment was granted in the trial
court, and was affirmed by the Illinois Supreme Court.
The court summed up the status of privacy law quite succinctly in
dealing with plaintiff's three claims for relief. It concluded that Leopold
was still a "public figure," despite the passage of years, both because
of the international notoriety given to the event in question and because
of Leopold's continual voluntary use of and appearance in the media.
Also, according to the court, the defendant had not "fictionalized"
the account since the novel and the play were "conceivable" from real
facts, and were not offensive in light of the context of those sordid
events. Finally, no "commercialization" occurred, since the advertising
for the novel and play referred to a notorious crime, and the participation of the plaintiff was 'a matter of public record. Time, Inc. v. Hill,
relied upon by the plaintiff, was distinguished by the court. "Compul6. PEMBER at 57, 276.
7. PEMBER at 264. (The four states rejecting the right are Rhode Island,
Texas, Wisconsin, and Nebraska.)
8. 347 Ill.App. 293, 106 N.E.2d 742 (1952).
9. 45 Ill.2d 434, 259 N.E.2d 250 (1970).
10. See PEMBER at 256 where the author lists nine important Illinois decisions.
11. Smith v. WGN, Inc., 47 Ill.App. 2d 183, 197 N.E.2d 482 (1964) (remanded
to determine scope of plaintiff's consent to use of film strip depicting him for advertising purposes); Annerino v. Dell Publishing Co., 17 Ill.App. 2d 205, 149 N.E.
2d 761 (1958) and Eick v. Perk Dog Food Co., 347 Ill-App. 293, 106 N.E.2d
742 (1952) (in both decisions plaintiff's case stated a cause of action and was remanded for a new trial).
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sion," concluded the court, was based upon "evidently fictional and
dramatized materials" and was thus not subject to the tests of actual
malice or knowing or reckless falsity as set forth by the Court in Hill.12
The Leopold court's apparent predisposition to defendant's position is
revealed in its characterization, on the one hand, of the work as true as
against a "fictionalization" attack, but, on the other hand, as fiction as
against plaintiff's asserted use of Time, Inc. v. Hill.
New life may have rbeen breathed into the Illinois law as regards
privacy as a result of the enactment of a provision specifically protecting
the right to privacy in the Illinois Constitution of 1970.13 However, if the
right is to continue to have validity, it must overcome the high hurdle of
Time, Inc. v. Hill, as well as the frequent tendency among the judiciary
to strictly construe the first amendment's provisions protecting a free
press.
Just what "strict" construction of the free press clause means is the
subject of much of part one in Media and the First Amendment in a
Free Society. At the time of its adoption in 1791, the free press clause
proscribed only governmental prior restraint. As evolved, the clause has
been combined with that of free speech to create the still developing
concept of "freedom of expression." Such a construction is necessary
because of the very nature of today's media, most prominently radio and
television. The first part of this book is completed with discussions of
the phenomenal growth of the newspaper industry and its tendency toward concentration in few hands, governmental interference with the
free flow of information, and internal and governmental control of the
book and magazine industries. Each small section points to the developing, and in some cases already entrenched, trend towards the chilling
of freedom of expression. One such example is the shocking 142 percent rise in second class mailing rates since the creation of the postal service in 1970.14 Rate structures presently vary considerably as between
editorial and advertising matter, the latter being traditionally more heavily charged. Proposed rates would substantially raise charges for magazines with extensive editorial content, as well as adding per-piece
handling charges. Thus, small magazines with heavy editorial content
will experience rate changes substantially greater than the 142 percent
figure mentioned above.
12.

45 Il1. 2d at 445, 259 N.E.2d at 256.

13. ILL. CONST., art. I, § 6 provides, in relevant part, that: "The people shall
have the right to be secure in their persons, houses, papers and other possessions
against unreasonable . . . invasions of privacy ..
14. GEORGETOWN LAW JouRNAL at 57.
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Part two of the book documents the conspicuous and awe-inspiring
growth, both in technology and in the viewing audiences, in the standard
broadcast and cable television media. The authors point to the failure of
government regulation, especially of the Federal Communications Commission, in keeping pace with this onrushing development.
Part three discusses several areas in which the concepts of free expression and private or governmental control have currently met head
to head: diversification of media ownership; the fairness doctrine; federal intervention in the fine arts as media; free press-fair trial; and confidentiality of news sources. This section, in particular, provides fascinating reading for the lawyer interested in the current standing of the
rapidly changing law in these areas. Several suggestions are offered
here by the authors as to directions in which the law may develop in
each of these areas. These suggestions may provide serious food for
thought for the lawyer who is interested in litigating these pressing and
topical questions.
As pointed out in the foreward, written by Osmond K. Fraenkel,
the law as stated in the text has changed significantly since the completion of the materials contained therein. Fraenkel himself refers to
three decisions by the United States Supreme Court, rendered since
completion of the text.15 Other cases which would bear consideration
in the context of this book are presently pending in the federal courts.1"
Moreover, these changes may have subsequently altered some of the
law relied upon for proposed solutions to problems. For example, in
both parts one and two, the authors suggest that the Supreme Court's
decision in Amalgamated Food Employees Union Local 590 v. Logan
Valley Plaza, Inc.' 7 could be applied by analogy to give quasi-public
status to such private entities as newspapers and television.'i
Logan
Valley held that a shopping center open to the public, though on private
15. Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94
(1973); Branzburg v. Hayes, 408 U.S. 665 (1973); Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Rights, 413 U.S. 376 (1973).
16. The Florida Supreme Court, in Tornillo v. Miami Herald Publishing Co.,
287 So. 2d 78 (Fla. Sup. Ct. 1973), upheld a Florida statute requiring newspapers
to provide free space for a reply by political candidates or officials whom they have
criticized. In the 6-1 decision the court stated: "This decision will encourage rather
than impede the wide open and robust dissemination of ideas and counterthought
which the concept of free press both fosters and protects.......
Id. at 86. This
case is presently being appealed to the Supreme Court. 94 S. Ct. 893 (1974).
Another case involving the fairness doctrine is presently pending in the Washington, D.C. Circuit Court of Appeals. See TIME, Feb. 4, 1974, at 59.
17. 391 U.S. 308 (1968).
18. GEoRGETOWN LAw JOURNAL at 36, 82.
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land, was so public in nature as to be subject to first amendment protections. This position may have been set back somewhat by the Supreme
Court's more recent decision in Lloyd Corp. v. Tanner,19 which held that
free speech is not protected on private property when that speech does not
relate to the purposes for which the property is built. The Tanner case
implicitly removes some quasi-public and private entities from the application of Logan Valley and thus, as a step backward from the
Court's previous expansive view of this area, casts doubt on the validity
of analogizing Logan Valley to newspapers and other organized media.
If this intellectually exciting work has a shortcoming for lay consumption, it is its all too typical penchant to footnote every sentence. The
text is 229 pages long and there are 1332 footnotes. While this style
may not be disturbing to lawyers, who frequently see this modus in law
review commentaries, the lay person may well be frustrated in attempts
to find continuity in the book. Finally, this volume has no index or
table of cases and is thus flawed as to its potential for use as a pure
research tool.

19. 407 U.S. 551 (1972).

